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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 

No. 13,319 

MAYFAIR EXTENSION, INC., 

Appellant 

v. 

WARREN E. MAGEE, 

Appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR THE APPELLANT 

JURISDICTIONAL STATEMENT 

The lower court had jurisdiction of this motion to vacate a default 
judgment rendered by the Court under Rules 53 and 60 of the Federal Rules 
of Civil Procedure. This Court has jurisdiction to review the order which 
denied appellant's motion under Title 17, sec. 101, of the District of Co¬ 
lumbia Code. 

STATEMENT OF THE CASE 

The action is on three counts: a promissory note for $20,000 al¬ 
leged to have been given for services as general counsel and secretary 
of defendant corporation; for $3,750 for alleged services as general coun¬ 
sel and secretary; and on a note for $7, 500.00 alleged to have been for a 
loan by appellee to appellant. (Complaint, J. A. 1) 

Judgment, by default, was rendered for the full amount de m a nded on 
all counts on April 26, 1954. (J. A. 9) 



Notice of the motion to vacate was served on April 25, 1955, and 
duly filed within the year from the time of rendering the judgment (J. A. 10). 

The causes of appellants not answering and the default were: 

1. Service was made upon Cassell, the Executive Vice-President 
of the Corporate appellant, on March 31, 1954. His term of office ex¬ 
pired, without re-election, on April 16, 1954; and he gave no notice to 
any other officer that service had been made upon him (Affidavits Chaite, 
Michaux, and Walker, J.A. 45, 17, 44). 

/ 

2. From the time of service upon Cassell until the fifth day before 
expiration of the time for answering the plaintiff wsfe secretary and gen¬ 
eral counsel for appellant corporation; and he did not give to any officer, 
other than Cassell, notice that the action had been brought. (Par. 2 
Complaint, J.A. 2, and Affidavit, J.A. 18). 

3. At a meeting of defendant’s board of directors, which was held 
on April 16, 1954, and at which the terms of office of both Cassell, as 
Vice-President, and the appellee, as Secretary and counsel, were ter¬ 
minated, Cassell was present, and upon the denial of re-election to him 
and appellee Cassell withdrew from said meeting without giving any 
notice that appellee had brought this action and served process upon 
Cassell as an officer of defendant. (Chaite’s Affidavit, J.A. 45, and 
Appellee’s Affidavit, J.A. 40) 

4. When the default judgment was rendered on April 26, 1954, the 
defendant had no notice that the action was pending. (J.A. 18) Appellant 
contends that service on Cassell was not notice. 

With the notice of motion to vacate the defendant served a proposed 
answer duly verified which is a part of the motion, and which is now re¬ 
lied upon not only to show that defendant has a meritorious defense to the 
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pause of action alleged in the complaint, but also to show a breach of duty 
by appellee as counsel for appellant. For each of the three counts the 
substance of the defense is: 

First Count. The defendant denies giving the note for $20,000 
(Answer, 2nd Defense, J. A. 11); denies the contract of employment 
alleged as the foundation for the note (J. A. 11); pleads that the services 
alleged were largely performed for Cassell (J. A. 11); denies that Cassell 
had authority from defendant to give the note (J. A. 12); pleads collusion 
between Cassell and the plaintiff in making the note (J. A. 13); and pleads 
want of consideration (J. A. 14) 

Second Count. All the allegations in the second count are denied. 

(J.A. 14, Par. 18). 

Third Count. All the allegations in paragraphs two and three of the 
third count are denied (J. A. 15, Par. 22); and these are the only factual 
allegations which are directly applicable. The making of the loan is spe¬ 
cifically denied (J. A. 15, Par. 23); and Cassell's authority either to 
borrow the $7, 500 or to give the note for it is denied. (J.A. 15) Collusion 
by Cassell and the plaintiff in concealing the facts about the loan and in 
giving the note are alleged in Paragraphs 30-32 of the Answer. (J.A. 16) 

The Complaint alleges that the appellee was secretary and general 
counsel for appellant up to the time of bringing this action (J.A. 1 & 2), 
and there is not in appellee's reply affidavit any allegation that these rela¬ 
tions between the two parties to this action were terminated before April 
16, 1954. The appellee does not allege in his affidavit that either he or 
Cassell gave notice to any officer of defendant, prior to taking judgment 
by default, that this action had been begun. Cassell's affidavit, alleges 
that he discussed the appellee's action with Walker, and that Walker was 
appellant's employee (J.A. 22); but in Walker's affidavit he denies that 
he was appellant's employee (J.A. 44). From the affidavits in support 
of the Motion to Vacate the default judgment it appears that no officer of 
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defendant’s, except Cassell, upon whom service was made, and the appel¬ 
lee himself, knew that this action had been begun when the two having 
knowledge ceased to be appellant's officers. (Affidavits of Michaux, 

Chaite, and Walker, j J. A. 18, 45, 44). Chaite's Affidavit shows 
that he was Cassell's successor, and that Cassell did not notify either 
Chaite or any other officer of defendant that process in this action had 
been served (J. A. 45). 

STATEMENT OF POINTS 

The appellee obtained his default judgment by a constructive fraud 
upon both the lower court and the appellant. 

Since the default judgment was obtained by constructive fraud, there 
was no discretion in the lower court, and appellant's right to vacate is 
absolute. 


STATUTES INVOLVED 


There is no statute involved, except Federal Rules of Civil Procedure, 
55 and 60 of which the relevant parts are: 

M Rule 55. Default. 

* * * 

(c) Setting Aside Default . For good cause shown the 
court may set aside an entry of default and, if a judgment 
by default has been entered, may likewise set it aside 
in accordance with Rule 60 (b)." 

’’Rule 60. Relief from Judgment or Order 

(b) Mistakes; Inadvertence; Excusable Neglect; New ¬ 
ly Discovered Evidence; Fraud, etc . On motion and upon 
such terms as are just, the court may relieve a party or 
his legal representative from a final judgment, order, 
or proceeding for the following reasons: (1) mistake, 
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inadvertence, surprise, or excusable neglect; * * * 

(3) fraud (whether heretofore denominated intrinsic or 
extrinsic), misrepresentation, or other misconduct of 
an adverse party; * * * or (6) Any other reason justifying 
relief from the operation of the judgment. The motion 
shall be made within a reasonable time, and for reasons 
(1), (2), and (3), not more than one year after the judg¬ 
ment, order, or proceeding was entered or taken. * * * 
This rule does not limit the power of a court to eater- 
tain an independent action to relieve a party from a 
judgment, order, or proceeding, or to grant relief to 
a defendant not actually personally notified as provided 
in Title 28, U.S.C. Sec. 1655, or to set aside a judg- 
ment for fraud upon the court." 


SUMMARY OF ARGUMENT 

The lower court ought to have treated the answer which was included 
with the Motion, and the supporting affidavits, as a good bill in equity for 
vacating the judgment on the ground that the judgment was obtained by 
constructive fraud. 

Since the appellee .alleges in his complaint that he was the secretary 
and counsel of defendant up to the time of bringing his action, and it ap¬ 
pears that these relations were continued for seventeen days thereafter, 
appellee was under an absolute duty to arrange for the appellant to have 
full opportunity to answer the complaint. 

Since the appellee gave the original effect to the cause of the default, 
and neglected his duty to prevent this cause from bringing the default in 
answering, his having the default judgment entered was taking advantage 
of his own wrong and a breach of trust by attorney against client. So, 
the application of equitable principles will vacate the judgment. 
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ARGUMENT 

It seems appropriate to begin by saying that the appellee is an able 
lawyer who misconceived his rights and duties here involved, and this ap¬ 
peal comes before the Court from one cause only: 

Neither the appellee nor the Court below gave due significance to 
the consequences which came from the existence of a trust relation - 
attorney and client - between appellee, as plaintiff, and appellant, as 
defendant, not only when process was served but during sixteen days 
thereafter. The appellant contends that the breach of this relation of 
trustee and cestui que trust between the two parties was the sole cause 
of the default in answering. 

The important contention is that the allegations of facts made by 
appellant in support of the motion to vacate are sufficient in equity to 
maintain an independent action to declare the default judgment void and 
vacated. While appellant moved under Federal Rule of Civil Procedure 
60(b), by the express provisions in the Rule, an independent action could 
have been brought, after the one year limitation had expired, for the rea¬ 
sons specified in sub-sections 4 and 5 of the Rule. 

In the appellee’s affidavit (J. A. 40) he gives an excuse for not at¬ 
tending the appellant’s meeting of directors on April 16, 1954, when he 
was not re-elected as secretary. This is an admission that appellee’s 
duty was to give notice of his action to appellant’s directors. They only 
could select appellee’s successor and instruct him as to his duties. With 
only four full days remaining for filing an answer to appellee’s complaint, 
this was probably the most immediately pressing of this successor’s duties. 

There was neither employee nor officer of appellant to whom either 
Cassell, the Vice-President, upon whom service was made, or the appellee 
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could have properly reported the necessity for filing an answer to appel¬ 
lee^ complaint except the President Elder L. S. Michanx and the direc¬ 
tors. The appellee ought to have made certain that the appellant's direc¬ 
tors on April 16, 1954, would be notified of appellee's action against them 
and that they had only four more days in which to file an answer against 
causes of action for more than $30,000.00. But both the appellee and 
Cassell let this meeting pass without giving any such notice. 


The appellee's duty to notify the directors and the President of his 
action was higher than Cassell's; for, appellee's relation was that of 
attorney and client. Thus when appellee went to take his default judg¬ 
ment his duty was to consider that, since he had violated a higher duty, 
he might have misled Cassell into violating a lesser duty. So, appellee's 
only clear duty was to serve due and proper notice upon appellant that 
unless an answer were filed by a certain date he would move for judgment 
by default. 


Appellant contends that the appellee's affidavit, on the references to 
it made above, shows constructive fraud in obtaining the judgment by de¬ 
fault. 
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POINT I. 

THE APPELLEE OBTAINED HE DEFAULT JUDGMENT BY A 

CONSTRUCTIVE FRAUD UPON BOTH THE LOWER COURT 

AND THE APPELLANT. 

There are several features in appellee's case which made his com¬ 
plete revelation of the facts to the lower court necessary. In the first 
count it is shown that Cassell gave a note to settle a claim against a 
corporation upon which no payment had been made during eight years 
(J. A. 1, 2). A vice-president does not have authority to make such a 
settlement or to give a note pursuant to a settlement, unless such au¬ 
thority is conferred by special action of the directors. Yet there is no 
allegation that this authority had been conferred upon Cassell. The facts 
that he was executive vice-president and as such had a general authority 
are not sufficient. 

Furthermore, the settlement upon which the note was given was a 
transaction between attorney and client by which the attorney obtained 
an advantage. The burden of showing that the advantage thus obtained was 
not unfair was upon the appellee. 

The appellee is within the condemnation of an attorney's conduct 
which was given by this Court in Goodrum v. Clement, 51 App. D. C. 184, 
277 F. 586: 

"The relation of attorney and client is one of the 
highest trust and confidence, and demands the utmost 
good faith on the part of the attorney .... And where, 
as here, the evidence shows that as a result of assum¬ 
ing such a position the attorney has gained an advantage, 
the burden is upon him to prove good faith, rather than 
on the client to prove the absence of it." 

The duty to reveal to both Court and client is shown by what this 
Court says in America v. Sheehan, 92 U.S. App. D. C. 30, 202 F2d 213: 
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"Being a jealous mistress, the law scrutinizes 
with extreme care any charge of infidelity in the attor¬ 
ney-client relationship. Even slightly suspicious cir¬ 
cumstances can only be relieved by an assurance re¬ 
sulting from the closest scrutiny." 

Certainly the appellant was entitled to make contentions on these 
features of the case; and the presumption is that, had the appellee broug ht 
these features of his claim to the attention of die lower court an inquiry, 
under Rule of Civil Procedure 55 (b) (2), would have been ordered before 
giving judgment by default. This Court expresses a somewhat similar 
view in Barber v. Turberville, 94 U.S. App. D. C. 335, 218 F2d 234, 
which, however, involved a default judgment in a tort action. 

Not only was it appellee's duty to reveal the whole situation to the 
lower court, but his duty also was to notify the client. 

"It is the duty of an attorney to advise the client 
promptly whenever he has any information to give which 
it is important the client should receive." ( Baker v. 

Humphrey , 101 U.S. 494, 25 L. ed. 1065) 

This duty to notify both court and client was not terminated by the 
refusal of appellant's directors to re-elect appellee as secretary on April 
16, 1954. Since the foundation of appellee's claims in all counts was ob¬ 
tained by taking an unfair advantage as attorney over client, the duty not 
to go further with a default judgment was continued through the taking of 
the judgment 

The appellee's affidavit in reply to the motion to vacate gives no 
answer to these contentions. Instead of denying, the appellee gives un¬ 
acceptable excuses only. Should the complaint, the motion, and both 
appellee's and Cassell's affidavits, be taken without appellant's support 
far the motion, the right to vacate the default judgment would appear. 
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POINT n. 

SINCE THE DEFAULT JUDGMENT WAS OBTAINED BY CON¬ 
STRUCTIVE FRAUD, THERE WAS NO DISCRETION IN THE 

LOWER COURT, AND APPELLANT’S RIGHT TO VACATE 

IS ABSOLUTE. 

A constructive fraud is "any act which the law declares fraudulent 
without inquiry into its motive". Story’s Equity, Sec. 370 (14th ed. 1918). 
The act of talcing by means of a constructive fraud is void, and what¬ 
ever has been so taken must either be given up or some additional title 
to it established. So, where there was a judgment against an agent for 
the service of process upon a foreign corporation and he pretended that 
the corporation was indebted to him, the plaintiff was restrained from 
collecting a default judgment, obtained by garnishment service upon this 
agent who did not notify the corporation. Exch. N. Bank v. J. Reid 
Eng. Co. , 287 F. 870. 

A similar fraudulent default by an agent for the service of process 
upon a non-resident was held to be sufficient cause for declaring a judg¬ 
ment void in Lang Syne Gold Mining Co. v. Ross , 20 Nev. 127, 18 P. 358, 
19 Am. St. Rep. 337. 

In Barber v. Turberville, 94 U. S. App. D. C. 335, 218 F2d 34, this 
court refers with approval to the decision in Tozer v. Charles A. Krause 
Milling Co. , 189 F2d, 245. There the defendant had not received notice 
of the service of process on account of a change of address by its process 
agent; and the Court of Appeals for the Third Circuit reversed a denial 
of the motion to vacate the default judgment. 

This case is one of the kind referred to in Freeman on Judgments: 

"Some courts regard judgments by default or upon 
confession as always within their control, and therefore 
as subject to vacation at any time, if, in their opinion, 
notwithstanding the lapse of time, that relief ought to 
be granted." Vol. 1, pg. 385 (5th Ed. 1925) 
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"In some cases there is an absolute right to relief, 
as where the judgment is void or one not served with 
process is allowed to come in and defend." VoL 1, 
pg. 547 (5th Ed. 1925) 

This Court says in the Barber case, supra: 

"In our opinion Rules 55(c) and 60(b) should be 
given a liberal construction." 

When the Rules provide that a default judgment may be set aside on 
the ground of excusable neglect by the defendant's attorney, as was done 
in the Barber case, and the equitable power of the Court is preserved in¬ 
tact, the equitable rule may be said to be that, in view of the trust rela¬ 
tion between attorney and client, any judgment taken by default by attor¬ 
ney against client, when the relation existed at the beginning of the action, 
will be vacated unless there has been service of notice of intention to take 
judgment by default at the end of a reasonable time. Thus the Barber case 
is a precedent for the reversal of the order denying appellant's motion to 
vacate this default judgment. 


CONCLUSION 

The appellee has been permitted to take advantage of his neglect of 
duty to appellant as a client; and the appellant has presented sufficient 
equitable grounds for vacating the default judgment against it. This re¬ 
lief will not affect the substantive rights of appellee. He will merely have 
to try his alleged claims in open Court before a judge and jury. 

The defendant, as has every defendant, has a right to "his day in 
Court". The record herein shows that appellant has been deprived of this 
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ancient right. Therefore, for the reasons stated above, fortified by the 
authorities, the refusal of the lower court to set aside the default judg¬ 
ment should be reversed and the case directed to be sent back to the Dis 
trict Court and there tried before a jury on its merits. 

; Respectfully submitted, 

^ * 

Robert H. McNeill 
Attorney for Appellant 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

1 [Filed March 30, 1954] 

WARREN E. MAGEE ) 

745 Shoreham Building v 

Washington, D.C. ) Civil Action No. 1 SI5-* 54 

Plaintiff, ) 

vs. ) 

MAYFAIR EXTENSION, INCORPORATED ) 

3922 Hayes Street, N. E. > 

Washington, D. C. ' 

Defendant. ) 

COMPLAINT 

(On Two Promissory Notes and on an Open Ac¬ 
count for Professional Services Rendered) 

First Count 

1. This is an action of a civil nature to recover an amount in each 
Count in excess of Three Thousand Dollars {(3,000.00), exclusive of in¬ 
terest and costs. 

2. The plaintiff, Warren E. Magee, is a citizen of the United States 
engaged in the practice of law with offices at 745 Shoreham Building, in 
the City of Washington, District of Columbia. 

3. The defendant, Mayfair Extension, Incorporated, is a Maryland 
corporation, doing business and having an office in the District of Colum¬ 
bia at 3922 Hayes Street, N. E., Washington, D. C. 

4. On, to-wit, the middle of the year 1944 the defendant corporation 
retained the plaintiff as its general counsel and appointed plaintiff as an 
officer of the defendant corporation and agreed to compensate the plaintiff 
on a minimum basis of $2500.00 per year for such services. 

5. On, to-wit, February 19, 1952, as the defendant was unable to 
pay the compensation due and owing to the plaintiff, said defendant delivered 
to the plaintiff its promissory note in the amount of $20,000.00, r ep r esen ting 


2 

compensation due the plaintiff for eight years' professional and other 
services rendered to and including August 1, 1952, with interest payable 
on this siim at* the rate of 4% per annum until paid. 

2 6. Photostatic copies of said note and of a letter dated February 

19, 1952 from the plaintiff to the defendant, and of the defendant's reply 
thereto to the plaintiff of February 22, 1952 are annexed to this Complaint, 
marked Plaintiffs Exhibits A, B and C respectively, and are hereby re¬ 
ferred to and made a part of this Complaint by reference. 

7. Plaintiff has demanded payment of the said promissory note in 
the sum of $20,000.00 but the defendant has failed to pay the same. De¬ 
fendant justly owes to the plaintiff the full sum of said promissory note in 
the amount of $20,000.00, plus interest thereon at the rate of 4% per 
annum, from February 19, 1952 to date. 

WHEREFORE, the plaintiff demands judgment against the defendant 
for the sum of $20,000.00, together with interest thereon at the rate of 
4% per annum fromFebruary 19, 1952, besides interest and costs. 

Second Count 

1. For a second cause of action the plaintiff incorporates in this 
Second Count of the Complaint all of the allegations of Count 1 of the Com¬ 
plaint, hereby referred to and made a part thereof by reference. 

2. Plaintiff continued to render professional services to the defen¬ 
dant from February 19, 1952 to and including August 1, 1952 and up to 
the present date. Defendant accepted and received the benefit of said 
services and agreed to pay compensation therefor to the plaintiff on a 
minimum basis of $2500.00 per year for such services. 

3. Defendant owes the plaintiff for the aforesaid professional serv¬ 
ices to and including March 1, 1954 the sum of $3,750. 00. 

4. Demand has been made by the plaintiff to the defendant for the 
payment of the aforesaid services but the defendant has failed to pay the 
same. 

WHEREFORE, the plaintiff demands judgment against the defendant 
in the sum of $3,750.00, besides interest and costs. 
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Third Count 


1. For a third cause of action the plaintiff incorporates in this 
Third Count of the Complaint all of the allegations of Counts 1 and 2 of 
the Complaint, hereby referred to and made a part hereof by reference. 

2. Plaintiff, at the request of the defendant, did loan to the de¬ 
fendant the sum of $7, 500.00 and did receive & promissory note of the 
defendant in said sum. On July 1, 1952 the defendant executed a new 
promissory note, taking up the original promissory note in the sum of 
$7, 500.00 by way of renewal, with interest payable on said sum at the 
rate of 4% per annum from August 1, 1949 until date. A ph otostatic copy 
of said promissory note is annexed hereto marked Plaintiffs Exhibit D, 
which is hereby referred to and made a part of this Complaint by reference. 

3. Defendant has demanded the repayment of said note in the said 
sum of $7, 500.00 but the defendant has failed to pay the same. There is 
justly due and owing plaintiff from the defendant under said promissory 
note of July 1, 1952 the sum of $7, 500.00, with interest thereon at 4% 
from August 1, 1949 to date. 

WHEREFORE, the plaintiff demands judgment against the defendant 
for the sum of $7, 500.00, together with interest at toe rate of 4% per 
annum from August 1, 1949, besides costs. 

/s/ Daniel J. Andersen 
Attorney for Plaintiff 

Of Counsel: 

Magee, Bulow & Andersen 
745 Shoreham Building 
Washington 5, D. C. 

Plaintiff waives a jury trial of the above-entitled action. 


/s/ Daniel J. Andersen 
Attorney for Plaintiff 
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Plaintiffs Exhibit A 


$ 20,000,00 

On Demand 


_ February 19, 1952 

AFTERDATE we PROMISE TO PAY 


TO THE ORDER OF Warren E. Magee 


Twenty Thousand Dollars ($20,000.00) 


DOLLARS 


PAYABLE AT 745 Shoreham Building, Washington, D. C., re pre¬ 
senting compensation for eight years of professional and other services 
rendered to Aug. 1, 1952 

VALUE RECEIVED with interest at the rate of 4% per annum until 

paid. 

MAYFAIR EXTENSION, INCORPORATED 
NO. DUE On Demand By /s/ Albert I. Cassell 

Executive Vice-President 


$7500.00 _ July 1, 1952 _ 

On Demand _AFTERDATE we PROMISE TO PAY 

TO THE ORDER OF Warren E. Magee _ 

Seventy-Five Hundred and no/100-*--- DOLLARS 

PAYABLE AT Washington, D.C. _ 

VALUE RECEIVED (renewal note), with interest at four per cent 
per annum from August 1, 1949 until paid. 

MAYFAIR EXTENSION, INCORPORATED 

DUE On Demand By /s/ Albert L Cassell _ 

Executive Vice-President 


NO. 2 
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Plaintiffs Exhibit B 


February 19, 1952 

Mayfair Extension, Inc. 

• 3922 Hayes Street, N. E. 

Washington, D. C. 

Attention: Mr. Albert L Cassell 

Dear Mr. Cassell: 

y The situation which developed in connection with Mayfair Mansions, 

Inc. which has finally resulted in my taking a very substantial reduction 
in the amount owed me in fees and other compensation, as well as the 
amounts owed me for costs actually expended, has given me cause for 
worry with reference to the monies owed to me from Mayfair Extension, 

Inc. 

As you are aware, I have served both as general counsel and as an 
officer of Mayfair Extension since the middle of the year 1944, when the 
final settlement was made at the FHA which gave you. Elder Michaux and 
the Gospel Spreading Association a 100% stock ownership in both die May- 
fair Mansions, Inc. and Mayfair Extension, Inc. 

During this period of time not only have I acted as general counsel 
for Mayfair Extension, but I have also used my good offices to obtain loans 
for the use of Mayfair Extension, Inc. and also assisted on two occasions 
in securing the refinancing of the Mayfair Extension project with the Re- 

p 

construction Finance Corporation. You probably will recall that it was 
agreed from the beginning, when I agreed to act as general counsel for 
Mayfair Extension, Inc. and as an officer of this corporation, that I would 
be compensated on a minimum basis of $2500 per year for such services. 

In view of the unhappy experience which I have had in connection with 
Mayfair Mansions, I feel that I must insist, before continuing to go forward 
as counsel for Mayfair Extension and as one of its officers, that my obli¬ 
gation be recognized by Mayfair Extension, Inc. and that I be given some 
evidence of this indebtedness, such as a promissory note payable on de¬ 
mand covering the amounts due me to the date of this letter. 
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Plaintiffs Exhibit B (cont'd) 

As of July of this year, 1952, there will be due me payments for 
eight full years of services, which will total, exclusive of interest, the 
sum of $20,000.00. 1 am sure you will recognize this obligation and 
that the only reason it has not been paid in the past has been because of . 
the lack of the necessary funds on the part of Mayfair Extension,, Inc. 

Accordingly, I am enclosing a promissory note dated as of this 
date, payable on demand to my order, representing the amount owed 
me for eight years of services, which will cover the period from July, 
1944 to July, 1952. I think it is in order to submit this note at this time 
as my compensation in the ordinary course of business would be paid 
certainly during the first six months of any calendar year. 

If the obligation owed me by Mayfair Extension, Inc. is acknowl¬ 
edged and the enclosed promissory note for the amount owed is executed 
by Mayfair Extension, Inc., I am willing to continue to serve as counsel 
and to act as an officer of Mayfair Extension, Inc., with the understand¬ 
ing that I will be paid a minimum for these services of $2500.00 per year, 
commencing August 1 of this year. 

With every good wish, I remain 

Cordially yours, 

WARREN E. MAGEE 

Enel. 

WEM;lgb 
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Plaintiffs Exhibit C 


MAYFAIR EXTENSIONS, INC. 
3819 Jay St, N.E. 

Washington 19, D.C. 

February 22, 1952 

Mr. Warren E. Magee 
745 S ho reham Building 
Washington 5, D. C. 

Dear Mr. Magee: 

This is to acknowledge receipt of your letter of February 19 with 
reference to the sum owed you by Mayfair Extension, Inc. for legal 
services, et cetera, since the middle of the year 1944 and extending 
to July, 1952, a period of eight years. 

In accordance with your request, the sum due for these services 
at the rate of $2500. 00 per year is acknowledged and admitted as owed 
by Mayfair Extension, Inc. to you for these services. Mayfair Exten¬ 
sion does not have funds and for this reason you will find attached here¬ 
to our promissory note payable to your order in the amount owed. 

We wish to thank you for the many services you have rendered us 
in the past and for your forbearance in the matter of the payment for 
fiese services. 

We, of course, are anxious and desirous of having you continue to 
act for Mayfair Extension, Inc. as its general counsel and as its Secre¬ 
tary. For these services, as in the past, Mayfair Extension, Inc. agrees 
to pay you an annual retainer of $2500.00 per year. 

Yours very truly, 

MAYFAIR EXTENSION, INC. 

By /s/ Albert I. Cassell 

Executive Vice-President 

Enclosure. 
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Plaintiffs Exhibit D 


$ 7500.00 _ July 1, 1952 _ 

On Demand _AFTERDATE ve PROMISE TO PAY 

TO THE ORDER OF Warren E. Magee _ 

Seventy-Five Hundred and no/100--—-— DOLLARS 

PAYABLE AT Washington, D. C. _ 

VALUE RECEIVED (renewal note), with interest at four per cent 
per annum from August 1, 1949 until paid. 

MAYFAIR EXTENSION, INCORPORATED 

NO. _2_DUE On Demand By /s/ Albert I. Cassell 

Executive Vice-President 


10 Summons in a Civil Action 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 

WARREN E. MAGEE, Plaintiff ) Civil Action File No. 1315-’54 

V ) 

v ‘ ) 

MAYFAIR EXTENSION, ) SUMMONS 

INCORPORATED, Defendant ) 

To the above named Defendant: 

You are hereby summoned and required to serve upon Daniel J. An¬ 
dersen plaintiff s attorney, whose address is 745 Shoreham Bldg., Wash., 
D. C., an answer to the complaint which is herewith served upon you, 
within 20 days after service of this summons upon you, exclusive of the 
day of service. If you fail to do so, judgment by default will be taken 
against you for the relief demanded in the complaint. 

HARRY M. HULL, Clerk of Court 

Date: Mar. 30th, 1954 

[Seal of Court] 
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11 [ Filed Apr. 8, 1954] 

U. S. MARSHAL'S RETURN OF SERVICE 
UNITED STATES OF AMERICA 
District Of Columbia 


I hereby certify and return that I served die annexed Summons and 
Complaint on the therein-named Mayfair Extension, Incorporated by hand¬ 
ing to and leaving a true and correct copy thereof -nidi Mr. Castell (Cas- 

*r 

sell), President personally at 3922 Hayes Street, N.E., in the said Dis¬ 
trict at 12:00 p. m., on the 31st day of March, 1954 
Marshal* s fees $1.00 /s/ W. Bruce Matherson 


United States Marshal 

By /s/ Robert H. Rollins, Deputy. 


13 [FiledApr. 26, 1954] 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DEFAULT AND JUDGMENT BY CLERK 

It appearing that the above-named defendant has (have) failed to 
plead or otherwise defend this action though duly served with summons 
and copy of the complaint on the 31st day of March, 1954, and an affidavit 
on behalf of the plaintiff having been filed, it is this 26th day of April, 
1954, declared that Mayfair Extension, Inc. defendant herein is in default. 

WHEREFORE, upoh request of the plaintiff and on affidavit of the 
amount due from the defendant to the plaintiff, judgment for Warren E. 
Magee plaintiff against Mayfair Extension, Inc., defendant is entered for 
$20,000 with interest at 4% from 2/19/52; $7, 500 with interest at 4% from 
8/1/49; and $3,750 with interest from date of judgment and costs. 

HARRY M. HULL, Clerk 
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[FiledApr. 25, 1955] 

MOTION TO VACATE DEFAULT AND JUDGMENT 
ENTERED THEREON 

Comes now the defendant, Mayfair Extension, Inc., by its attorneys, 
McNeill & Ussery, and moves the Court, pursuant to Rules 55 (c), 60 (b) 
and 77 (c) of the Federal Rules of Civil Procedure, for an order to vacate 
and set aside the default and judgment by default entered herein by the 
clerk of Court on April 26, 1954, and to reinstate the cause of action and 
for grounds of this motion relies upon the mistake, inadvertence, excus¬ 
able neglect, or fraud of Albert I. Cassell, former executive Vice-Presi¬ 
dent of defendant corporation, who received service of the complaint, in 
failing to advise defendant corporation of said service of process before 
or after the default and judgment by default was entered herein, as set 
forth in particular in the affidavits of L. S. Michaux, President of May- 
fair Extension, Inc., and Arthur M. Chaite, present Executive Vice- 
President of Mayfair Extension, Inc., annexed hereto and marked Ex¬ 
hibits A and B respectively. 

The defendant corporation has a just and complete defense to said 
claim asserted against it herein, as appears more fully by defendant's 
15 verified answer to the complaint herein, annexed hereto and made 

a pail hereof, which the defendant hereby submits in this cause. 

i McNeill & Ussery 

By /s/ R. H. McNeill 

801 Bowen Building 
Washington 5, D. C. 

Attorneys for Defendant 

(CERTIFICATE OF SERVICE) 
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ANSWER 

ANSWER TO THE FIRST COUNT 
First Defense 

1. The first count of the complaint fails to state a claim against 
defendant upon which relief can be granted. 

Second Defense 

2. Defendant avers that it did not execute the $20,000 note sued on 
in the first count of the complaint and did not write or deliver, or cause 
to be written or delivered, the letter of February 22, 1952, alleged in the 
first count of the complaint. 

Third Defense 

3. Defendant admits the allegations of paragraphs 1, 2 and 3 of the 
first count of the complaint. 

4. Defendant admits that plaintiff performed occasional legal serv¬ 
ices in connection with the affairs of defendant; avers that plaintiff volun¬ 
teered to act as an officer of defendant; denies that defendant ever agreed 
to compensate plaintiff on a minimum basis of $2, 500 per year for his 
services, and denies each and every other allegation, in paragraphs 4, 

5, 6 and 7 of the first count of the complaint not hereinbefore specifically 
admitted by defendant. 

5. Defendant avers that plaintiff, as an attorney, did and does repre¬ 
sent Albert I. Cassell, former executive vice-president of defendant, in¬ 
dividually; that many, if not all the services plaintiff performed in rela¬ 
tion to the affairs of defendant were performed by plaintiff at the request 
of, and for the benefit of Albert L Cassell, individually; that such serv¬ 
ices were not performed at the request of and for the sole benefit of de¬ 
fendant, and that if any compensation for such services are due and owing 
to the plaintiff, they are due and owing from Albert L Cassell, and not 
from defendant. 

6. If plaintiff is entitled to any compensation for legal services he 
allegedly rendered to defendant, at its request and for its sole benefit, he 
is entitled only to the fair and reasonable value of such services, and 
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defendant demands strict proof thereof. 

Fourth Defense 

7. Defendant (its board of directors, its president, its treasurer, 
and its shareholders owning 79-2/3 shares of common stock, represen¬ 
ting 79-2/3 per cent of the voting stock of defendant) never knew of the 
contents, or purport, or existence of the three alleged documents upon 
which the first count of the complaint is predicated, namely the two alleged 
letters and the alleged $20,000 note payable to plaintiff, prior to the dis¬ 
covery, by defendant, on or about May 7, 1954, that plaintiff had, with 

the collaboration of Albert I. Cassell, former vice-president of defendant 
corporation, obtained a default judgment against defendant on April 26, 
1954. 

8. Defendant is without sufficient knowledge on which to form an 
opinion or belief as to the authenticity of the said three alleged documents, 
and demands strict proof thereof. 

Fifth Defense 

9. Albert I. Cassell, as executive vice-president of defendant, did 
not have the authority to write the alleged letter of February 22, 1952, or 
to make admissions of alleged liability, or to hire plaintiff at $2, 500 per 
year for the future, nor did he have authority to make any of the other * 
statements and commitments made in said alleged letter; nor did he have 
authority to determine that a promissory demand note in the amount of 
$20,000 should be executed and delivered to plaintiff, nor did he have 
authority to execute and deliver such a note, on behalf of defendant, with¬ 
out the knowledge of, and authorization from the board of directors of 
defendant, without the knowledge of, and without authorization from the 
stockholders, who owned 79-2/3 shares of the outstanding voting com¬ 
mon stock, representing 79-2/3 per cent of the voting stock of defendant, 
and without the knowledge of, and without authorization from the presi¬ 
dent and treasurer of defendant corporation, and plaintiff so knew, or 
should have known. 

10. If Albert L Cassell did do the alleged acts referred to in para¬ 
graph 9 of the answer, he did them without knowledge of, authorization, 
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acquiescence or ratification by defendant, or defendants board of direc¬ 
tors, or defendants president or treasurer, or the owners of 79-2/3 per 
cent of the voting stock of defendant, and therefore, such acts were not 
binding upon defendant, as plaintiff knew, or should have known. 

Sixth Defense 

11. Albert I. Cassell, while executive vice-president, conferred 
with the directors, the president, the treasurer, and majority stock¬ 
holders of defendant, on many occasions subsequent to the time he al¬ 
legedly received the alleged letter of February 19, 1952, from plaintiff, 
and subsequent to the time he allegedly wrote and delivered his letter 

of February 22, 1952 to plaintiff, and subsequent to the time he allegedly 
signed, executed and delivered the alleged note of February 19, 1952 to 
plaintiff, yet at all these occasions, Cassell concealed and suppressed 
the fact that he had received such a letter from plaintiff, concealed and 
suppressed the fact that he had made a reply purportedly on behalf of the 
corporation, and concealed and suppressed the fact that he had executed 
and delivered to plaintiff a note in the amount of $20,000 purportedly on 
behalf of defendant. 

12. Albert I. Cassell, at the time he wrote and delivered the letter 
of February 22, 1952 to plaintiff, and at all times thereafter, and at the 
time when he executed and delivered the note of February 19, 1952 to 
plaintiff, and at all times thereafter, and at all. times during which he 
concealed and suppressed the facts as to the letter and note, as alleged 
in paragraph 11 of the answer, knew, or should have known, that the 
board of directors, the majority stockholder, the president and treasurer 
of defendant, each and all would have refused to authorize Cassell to write 
the said letter and to execute and deliver the said note, and would have 
disavowed such acts upon discovering them. 

13. The said letter and note are not binding upon defendant because 
they were written, executed and delivered by Cassell under circumstances 
which constituted, in effect, a fraud upon defendants, its stockholders, its 
directors and its creditors, and plaintiff so knew, or should have known. 
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Seventh Defense 


14. The demand note in the amount of $20,000 alleged in the first 
count of the complaint was given without any consideration to defendant. 

Eighth Defense 

15. Plaintiff has known at all times while performing legal services 
for defendant, Mayfair Extension, Inc., that said corporation was not earn¬ 
ing sufficient gross revenue even to pay taxes and operating expenses, and 
that it therefore could not pay plaintiff, and plaintiff therefore agreed to 
perform legal services for Mayfair Mansions, Inc., as well as for North¬ 
east Management, Inc., and Mayfair Extension, Inc., three Maryland corpo 
rations doing business in the District of Columbia, for the total considera¬ 
tion of $£500 per year, to be paid by Mayfair Mansions, and for a 25 per 
cent interest in Northeast Management, Inc. 

16. On March 26, 1952 plaintiff contracted to receive $10,000 in 
full and final settlement of any claims against Mayfair Mansions, and 
Northeast Management, and plaintiff did receive $10,000, and executed 
releases as to any claims against these two corporations, and thereby, 
effected a full and final settlement of any claims plaintiff then had for serv¬ 
ices he had rendered up to March 26, 1953 to Mayfair Extension, Inc. 

ANSWER TO THE SECOND COUNT 
First Defense 

17. The second count of the complaint fails to state a claim against 
defendant upon which relief can be granted. 

Second Defense 

18. Defendant denies each and every allegation in the second count 
of the complaint. 

Third Defense 

19. Defendant incorporates herein and makes a part hereof all of 
the pertinent allegations and contents of the second, through the eighth 
defenses set forth above in answer to the first count of the complaint 

ANSWER TO THE THIRD COUNT 
First Defense 


20. The third count of the complaint fails to state a claim against 


defendant upon which relief can be granted. 

Second Defense 

21. In answer to paragraph one of the third count of the complaint, 
defendant incorporates herein and makes a part hereof all of the defenses 
set forth above in answer to the first and second counts of the complaint. 

22. Defendant denies each and every allegation in paragraphs two 
and three of the third count of the complaint. 

Third Defense 

23. Defendant denies that plaintiff did lend $7, 500 to defendant, 
and denies that defendant requested any loan from plaintiff, and denies that 
defendant executed the note sued on in the third count of the complaint. 

Fourth Defense 

24. Defendant, its board of directors, its president, its treasurer, 
and its shareholders representing 79-2/3 per cent of the voting stock of 
defendant, never knew of the contents, or existence of the note sued on in 
the third count prior to the discovery by defendant, that plaintiff had, with 
the collaboration of Albert I. Cassell, former vice-president of defendant 
corporation, obtained a default judgment against defendant on April 26, 1954. 

25. Defendant is without sufficient knowledge on which to form an 
opinion or belief as to the authenticity of the said alleged note, and demands 
strict proof thereof. 

Fifth Defense 

26. Plaintiff fails to identify the date and signer of the original note 
alleged in the first sentence of the second paragraph of the third count of the 
complaint, and plaintiff fails to attach a copy of same. Defendant denies that 
such a note ever was executed and delivered by defendant to plaintiff. 

Sixth Defense 

27. There was no consideration to defendant for the $7, 500 renewal 
note alleged in the third count. 

Seventh Defense 

28. Albert I. Cassell, as executive vice-president did not have au¬ 
thority and never received authority to borrow money for defendant from 
plaintiff, or to execute a promissory note, or a renewal of a promissory 


note for $7, 500 on behalf of defendant, payable to plaintiff on demand, and 
plaintiff so knew, or should have known. 

29. If Cassell borrowed money from plaintiff, or if he executed a 
promissory note, or a renewal of a promissory note for $7, 500 purportedly 
on behalf of defendant and payable to plaintiff on demand he did so without 
the knowledge of, authorization, acquiescence or ratification by defendant, 
its boards of directors, its president or its treasurer or its majority stock¬ 
holders, and such acts were, therefore, not bonding upon defendant, and 
plaintiff so knew, or should have known. 

Eighth Defense 

30. Albert I. Cassell, while executive vice-president, conferred 
with the directors, the president, the treasurer, and majority stockholders 
of defendant, on many occasions subsequent to the time he allegedly executed 
the $7, 500 note on July 1, 1952, and yet at all these occasions, Cassell 
concealed and suppressed the fact that he had executed such a note, and 
that the note was for $7, 500 allegedly received by plaintiff from defendant, 
and the fact that any loan of $7, 500 had been made by plaintiff to defendant. 

31. Albert I. Cassell, at the time he effected the alleged loan, and 

executed and delivered the alleged original $7, 500 note, and the alleged re- 

0 

newal note, and at all times thereafter during which he concealed and sup¬ 
pressed the facts as to the alleged loan and the notes, as averred in para¬ 
graph 30 of the answer, knew or should have known, that the board of direc¬ 
tors, the majority stockholders, the president and treasurer of defendant, 
each and all would have refused to authorize Cassell to effect the alleged 
loan and to execute and deliver the said notes, and would have disavowed 
such loan and notes upon discovery of the facts. 

32. The original note and renewal note alleged are not binding upon 
defendant because each was executed and delivered by Cassell under cir¬ 
cumstances which constituted in effect a fraud upon defendant, its stock¬ 
holders, its directors and its creditors, and plaintiff so knew, or should 
have known. 

A JURY TRIAL IS DEMANDED. MAYFAIR EXTENSION, INC. 

By/s/R.H. McNeill, By/s/L.S. Michaux, President 

Attorneys for Defendant 
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(CERTIFICATE OF SERVICE) 

* 4c * * * 

* 

DISTRICT OF COLUMBIA, ss: 

Personally appeared L.S. Michaux, President of Mayfair Extension, 
Inc., who being first duly sworn, deposes and says: that he has read 
foregoing Answer by him subscribed, that the facts therein stated of 
own knowledge are true and those stated on information and belief he 
lieves to be true. 

/s/ L.S. Michaux 

SUBSCRIBED and SWORN TO before me this 25th day of April, 1955. 

/s/Edna A. Thomas, 

Notary Public, D. C. 


16 [FiledApr. 25, 1955] 

EXHIBIT A 

AFFIDAVIT OF L. S. MICHAUX Of April 25, 1955 

DISTRICT OF COLUMBIA ) M 

ss 

CITY OF WASHINGTON ) 

******* 

Service of the complaint herein was made by serving said Albert L 
Cassell who failed to notify any other officer, director or stockholder of 
Mayfair Extension, Inc. or the affiant as President and a member of the 
Board, that the plaintiff Magee had filed this suit against the corporation, 
or that he, Cassell, had been served with the complaint in this action. 

17 Prior to March 30, 1954, the day this action was filed, differences 
had arisen between the said Cassell and the other officers, directors and 
stockholders of the defendant corporation, except: for the plaintiff herein, 
who was fully informed of this situation, as is clearly shown by plaintiffs 
letter of February 19, 1952 to the said Cassell, which letter is attached 
to the complaint and marked "Plaintiffs Exhibit B". 


II i 
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Thereafter, the said Albert I. Cassell attended a special meeting of 
the stockholders of the defendant corporation on April 16 , 1954 , but did 
not reveal that this action was pending against this corporation. At this 
meeting Cassell was not re-elected as a director, and at the meeting of 
directors that followed on the same day, he was not reappointed as an 
officer of said Mayfair Extension, Inc. The Stockholders and directors 
did not know at the time of these meetings of stockholders and directors 
that Cassell had been served with the instant suit, and his removal was for 
unrelated reasons. 

* * * * * * * 

Affiant did not learn about this suit until after judgment by default 
had been entered against the defendant Mayfair Extension, Inc. 

* * * 4c * * * 

18 The plaintiff, Warren E. Magee, Esq., never informed the corpora¬ 

tion or affiant or any other officer, director or stockholder of his inten¬ 
tion to institute suit against the corporation; and at the time such suit was 
filed and served on March 30 and 31 , 1954 , the plaintiff was Secretary and 
General Counsel of the corporation, * * * He continued to hold such of¬ 
fices until his removal therefrom on April 16 , 1954 , by unanimous action 
of the Board of Directors of the corporation for other reasons, but at no 
time was anyone but Cassell notified that this action had been filed. 

* * * * * * * 


22 [FUed October 13, 1955] 

AFFIDAVIT 

DISTRICT OF COLUMBIA, SS: 

ALBERT I. CASSELL, being first duly sworn on oath, deposes and 
says: He had been, certainly until April 16, 1954, and since June of 1944, 
the Executive Vice-President and the General Manager and the person in 
actual management of Mayfair Extension, Incorporated. During that period 
of time he was also a member of its three-man Board of Directors and 
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was serving in these capacities for the defendant corporation, Mayfair Ex¬ 
tension, Incorporated, when he was served with a copy of the Complaint 
and the Summons in the above-entitled civil action against the defendant 
corporation, Mayfair Extension, Incorporated; that affiant has been noti¬ 
fied by Warren E. Magee, plaintiff in that action, that unless your affiant 
furnishes an affidavit stating the true facts in reply to die affidavits filed 
in the above-entitled action by L.S. Michaux and Arthur M. Chaite, Mr. 
Magee would take his Deposition to ascertain these true facts; whereupon 
in the interest of conserving the time of the parties, your affiant is vol¬ 
untarily stating the facts as he knows them personally concerning this liti¬ 
gation. Affiant admits that L. S. Michaux was a member of die Board of 
Directors of the defendant corporation and the owner of 20-1/S shares of 
its capital stock; that your affiant, L. S. Michaux and Howard Poole con¬ 
stituted the Board of Directors of the defendant corporation from 1944 until 
March 30, 1954, when Mr. Magee filed the above-entitled civil action; Mr. 
Magee, since 1944, had acted as both Secretary and General Counsel from 
1944 up to and including March 30, 1954 when this litigation was instituted. 
For some two years prior to March 30, 1954, when die instant suit was 
23 instituted by Mr. Magee, the financial situation of the defendant.. May- 

fair Extension, Incorporated, became very precarious, principally because 
of the lack of any operating capital and because of the further fact that the 
only assets of the defendant corporation consisted of two tracts of unim¬ 
proved land. One of these tracts was later improved in a limited way by 
a temporary shopping center, the income from which was insufficient to 
meet the indebtednesses of the defendant corporation, Mayfair Extension, 
Incorporated. Your affiant, in an effort to prevent foreclosure of the ex¬ 
isting deed of trust held by the R. F. C. Mortgage Company and secured on 
all of the real estate and personal property located in die real estate of 
the defendant corporation, gave unstintingly of his time, services and 
resources, and, in fact, borrowed from the affiant, Arthur M. Chaite, 
sums in excess of One Hundred Thousand Dollars {(100,000.00), much 
of which went to stabilize the financial position of Mayfair Extension, Incor¬ 
porated. In borrowing this money, your affiant did so because he had been 
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continually informed by the affiant, L.S. Michaux, who was the owner of 
20-1/3 shares of stock, that neither he nor his church, Gospel Spreading 
Association, which was the owner of 59-2/3 shares of stock, representing 
80% of all of the outstanding stock, had any funds and could not borrow any 
funds to stabilize the financial position of Mayfair Extension, Incorporated. 
As your affiant and the affiant, L.S. Michaux, had personally guaranteed 
the payment of the $325,000 R. F. C. loan secured on the property of the 
defendant, your affiant negotiated loans through the said Arthur M. Chaite, 
believing said funds to be the funds of Arthur M. Chaite; your affiant, how¬ 
ever, learned on October 5, 1954 that the representations made by both 
L. S. Michaux and Arthur M. Chaite were false, in that the monies which 
Arthur M. Chaite was lending to your affiant to stabilize the Mayfair Ex¬ 
tension project, and taking as security therefor the personal obligation of 
your affiant to repay these loans and requiring your affiant to pledge as 
* security a very valuable tract of 360 acres of land owned by him and lo¬ 
cated on the Chesapeake Bay in Calvert County, were in fact monies of 
24 L.S. Michaux personally and of his church, Gospel Spreading As¬ 

sociation; your affiant learned these facts because the Committee on Bank¬ 
ing and Currency of the United States Senate in its investigation of the 
F. H. A. subpoenaed both L. S. Michaux and Arthur M. Chaite and required 
them to testify concerning the financing of Mayfair Mansions, Incorporated 
and Mayfair Extension, Incorporated, both of which corporations held loans 
insured by the United States, one a direct loan with the R. F. C., and, 
placed under oath, the affiants, L. S. Michaux and Arthur M. Chaite, who 
admitted that the funds which they had told your affiant were funds of Mr. 
Chaite were not his funds but were in fact funds of L. S. Michaux and Gos¬ 
pel Spreading Association; prior to your affiant learning of this fraud, af¬ 
fiant had daily discussions with Michaux and many discussions with Chaite 
concerning ways and means of paying the many outstanding obligations of 
Mayfair Extension, Inc. and specifically discussed Mr. Magee’s debt 
which was in excess of $30,000.00 for money which he loaned Mayfair 
Extension, Inc. and for professional and other services rendered by him 
to Mayfair Extension, Inc. since 1944; Michaux’s instructions to your 




affiant were to let valid claims against Mayfair Extension, Inc. go by de¬ 
fault; pursuant to these instructions, many default judgments were taken 
by numerous creditors of Mayfair Extension, Inc. against Mayfair Ex¬ 
tension, Inc. prior to March 30, 1954; prior to the meeting mentioned in 
the affidavits of Michaux and Chaite of April 16, 1954, your affiant oq nu¬ 
merous occasions informed Michaux that because Mayfair Extension, Inc. 
faced a possible foreclosure of all of its assets under its deed of trust 
held by the R. F. C., Mr. Magee had stated that he would be forced to 
sue in an effort to obtain a judgment for what was owed him by Mayfair 
Extension, Inc., otherwise he would be deprived of any payment if such 
a foreclosure occurred; Michaux replied to your affiant that he could not 
do anything about Mr. Magee’s claim or any other claim because Mayfair 
Extension, Inc. lacked the necessary funds to pay them and that neither 
25 he nor Gospel Spreading Association had any funds to advance to 

Mayfair Extension, Inc. to stabilize its financial position and that in the 
event Mr. Magee filed such a suit, there wasn’t anything that could be done 
about it and to let it go by default; after default judgments had accumulated 
prior to March 30, 1954 against Mayfair Extension, Inc., Chaite purchased 
them from the judgment creditors at prices ranging from 10$ to 50$ on the 
dollar and Chaite informed your affiant that he intended to hold these judg¬ 
ments and expected Mayfair Extension, Inc. to pay them in full later, stat¬ 
ing he was furnishing the money for this purpose and intended to be repaid 
in full for his advances plus the differences between the amounts he had 
paid for the judgments and their face amounts, together with interest 
thereon; the statement made by Chaite to your affiant that the money he 
was using to purchase these judgments was his money was false, because 
both Chaite and Michaux were forced to testify years later before the men¬ 
tioned Senate Committee investigating the F. H. A. that these monies were 
not in fact Chaite’s monies but were furnished him by Michaux. The meet¬ 
ing of April 16, 1954 was called to oust affiant from his position as Execu¬ 
tive Vice-President of Mayfair Extension, Inc. and from his management 
of that corporation under a contract which he held to manage the corporation 
dated January 10, 1947 with the Board of Directors and all of the stockholders 
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of Mayfair Extension, Inc. and this was the real subject matter of the 
meeting of April 16, 1954 and no occasion arose at that meeting to dis¬ 
cuss the claims of the various creditors of Mayfair Extension, Inc., 
including the claim of Mr. Magee, and the only claims mentioned at the 
meeting were the claims of your affiant which were read in statement 
form by your affiant but which were not otherwise discussed; later in 
April and prior to the entry of the default judgment and shortly after Mr. 
Magee had instituted his action, Mr. Odell Walker, the person designated 
by Michaux and Chaite to be their Manager of Mayfair Extension, Inc., 
discussed with your affiant the pending civil action filed by Mr. Magee 
and asked your affiant what he intended to do concerning this action, 
whereupon your affiant informed Mr. Walker that Mr. Magee had repre¬ 
sented Mayfair Extension, Inc. for many years and had loaned it large 
sums upon the personal request of Michaux, that his claims for 
compensation as stated in the mentioned civil action were valid and proper 
and, therefore, your affiant intended to let the matter go by default as 
he had no intention of filing a false Answer denying the validity of Mr. 
Magee* s claims; both Chaite and Michaux on many occasions prior to 
March 30, 1954 had been advised of Mr. Magee's claims, both orally 
and in writing, and as late as March 11, 1954 your affiant discussed Mr. 
Magee's claims in great detail with Chaite, who was then acting for 
Michaux and Gospel Spreading Association; Mr. Chaite requested your 
affiant to prepare a proposed agreement setting out the basis on which the 
claims of Chaite, Magee and your affiant should be handled and stated that 
whatever arrangement was submitted would be agreeable to Chaite and 
Michaux if your affiant would give up his management of Mayfair exten¬ 
sion, Inc. and Mr. Magee would resign as Secretary of the corporation; 
whereupon your affiant prepared a Memorandum of Agreement as re¬ 
quested by Mr. Chaite; this Memorandum of Agreement which set forth 
the basis on which Messrs. Chaite's, Magee's and your affiant's claims 
against Mayfair Extension, Inc. would be settled, in exchange for your 
affiant giving up management of that corporation and Mr. Magee resigning 
as secretary: this proposed agreement clearly stated the nature of Mr. 
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Magee v s claims, the existence of the notes representing parts of these 
claims and in part read as follows: 

" Memorandum of Agreement 

This MEMORANDUM OF AGREEMENT, made by and between 
Albert I. Cassell and Warren E. Magee, parties of the first part, 
and Mayfair Extension, Inc., Mayfair Mansions, Inc., Gospel Spread* 
ing Association, corporations, and L. S. Michaux and Arthur M. 
Chaite, parties of the second part 
WITNESSETH: 

WHEREAS, Albert I. Cassell and Warren E. Magee have ren¬ 
dered valuable services to Mayfair Extension, Inc. and the stock¬ 
holders thereof and Albert I. Cassell is now presently managing 
the business and affairs of Mayfair Extension, Inc. under a Manage¬ 
ment Contract and as Executive Vice-President; 

NOW, THEREFORE, in consideration of Albert L Cassell re¬ 
signing as Executive Vice-President and relinquishing the right of 
management to Mayfair Extension, Inc. and of Warren E. Magee re¬ 
signing as Secretary of Mayfair Extension, line., the parties of the 
second part covenant and agree as follows: 

27 1. To pay forthwith to Albert I. Cassell the sum of Fifteen 

Thousand Dollars ($15,000. 00) and to Warren E. Magee the sum of 
Ten Thousand Dollars ($10,000.00), which sums the parties of the 
first part agree to credit against the indebtednesses hereinafter 
described held by them against Mayfair Extension, Inc. 

2. The balances due on the following indebtednesses owed by 
Mayfair Extension, Inc. to the parties of the first part is hereby 

specifically acknowledged, recognized and admitted, as follows: 

********* 

(b) To Warren E. Magee the sum of Seventy Five Hundred 
Dollars ($7500.00), together with interest thereon at 4% from April 
1, 1949 until paid; the further sum of Twenty Thousand Dollars 
($20,000.00) with interest thereon at 4% from February 19, 1952, 
as evidenced by two promissory notes of Mayfair Extension, Inc. 
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dated July 1, 1952 and February 19, 1953, respectively; as well as 
the additional sum of Five Thousand Dollars ($5,000.00), represen¬ 
ting two years* compensation for services rendered by the said War¬ 
ren E. Magee to Mayfair Extension, Inc., against which sums the 
said Warren E.; Magee credits the aforesaid payment of Ten Thou¬ 
sand Dollars ($10,000.00). 

3. The parties of the second part further agree that the bal¬ 
ances due on the aforesaid indebtednesses owed by Mayfair Exten¬ 
sion, Inc. to Albert L Cassell and Warren E.~ Magee shall be pre¬ 
ferred and have priority and seniority over any and all claims of 
Mayfair Mansions, Inc., including the claim represented by a prom¬ 
issory note of Mayfair Extension, Inc. payable to the order of May- 
fair Mansions, Inc. in the sum of Two Hundred and Thirty One Thou¬ 
sand Dollars ($231,000.00), and the parties agree that out of that the 
aforesaid balances due Albert I. Cassell and Warren E. Magee shall 
be paid prior to and before the aforesaid claim or any other claims 
of Mayfair Mansions, Inc. 

4. The parties further acknowledge and admit that there is 
due and owing to Arthur M. Chaite by Mayfair Extension, Inc. the 
sum of Fifty Three Thousand Dollars ($53,000.00), comprised of 
Thirty-Seven Thousand Dollars ($37,000.00) paid by Arthur M. 

Chaite to R. F. C. for the account of Mayfair Extension, Inc. and 
Eighteen Thousand Dollars ($18,000.00) expended by the said Arthur 
M. Chaite in the purchase of outstanding judgments of Mayfair Ex¬ 
tension, Inc. and Twenty-Five Hundred Dollars ($2500.00) for legal 
services rendered to date by said Arthur M. Chaite in connection 
with the recent R. F. C. settlement. 

5. The parties agree that the balances due on the aforesaid 
claims of Albert L Cassell, Warren E. Magee and Arthur M. 

Chaite shall be on a parity with each other and shall be paid prior 

to the payment of any other claims due and owing by Mayfair Exten- 

% 

Sion, Inc., including all claims of Mayfair Mansions, Inc., and that 
the said monies due and owing to Albert I. Cassell, Warren E. Magee 
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and Arthur M. Chaite shall have priority of payment over all other 
claims and demands against Mayfair Extension, Inc., with the ex¬ 
ception of the indebtednesses of Mayfair Extension, Inc. doe and 
owing to the R. F. C." 

******* 

Affiant states that Chaite and Michaux not only by this Memorandum 
of Agreement but on many occasions prior thereto have been advised of 
Mr. Magee’s claims and that he held notes of Mayfair Extension, Inc. 
for a part of these claims; Chaite, after receiving the proposed Memo¬ 
randum of Agreement and notwithstanding that he had informed your af¬ 
fiant earlier that such an agreement would be executed when pre¬ 
sented, including the arrangement for payment to Mr. Magee, later and 
on, to-wit, March 16, 1954, advised through his attorney that he, Chaite, 
was interested only in seeing that he was repaid in full the "more than 
$50,000, which monies have been utilized by the corporation to satisfy 
certain Federal and local tax obligations and the claims of various judg¬ 
ment creditors, M claiming he, Chaite, "advanced" this money to Mayfair 
Extension, Inc.; hence, while he, Chaite, wanted to take over the manage¬ 
ment of Mayfair Extension, Inc., he would not sign the proposed Memorandum 
of Agreement sent him on March 1, 1954. On the rejection of the proposed 
Memorandum of Agreement prepared at the request of Chaite and Michaux, 

Mr. Magee’s civil action followed, after affiant informed him that Chaite 
and Michaux would make no definite agreement to protect Mr. Magee's in¬ 
debtedness. In view of the fact that the person designated to act for Mi¬ 
chaux and Chaite had been fully informed by affiant prior to the entry of 
any default judgment of the fact that affiant did not intend to file a false 
Answer, affiant believes that his action in not filing a false Answer in 
view of the instructions he had received from Michaux was proper and 
that the default actually occurred with the full knowledge of Michaux; 
affiant Michaux in his affidavit says that he believes Mayfair Extension, 

Inc. has a valid defense against the claims of Mr. Magee and refers to 
a verified Answer filed by him; your affiant has read the Answer proposed 
to be filed and will discuss this Answer in its order. Under the Second 
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Defense Michaux states that Mayfair Extension, Inc. did not execute the 
$20,000 note sued on in the First Count of the Complaint and did not write 
and deliver the letter of February 22, 1952 to Mr. Magee; this statement is 
untrue because Mayfair Extension, Inc. was unable to pay Mr. Magee for the 
services he had rendered from 1944 to February of 1952 and your affiant as 
the Executive Vice-President had been authorized by all of the stockholders 
to manage the affairs of Mayfair Extension, Inc. and as such signed and 
executed this promissory note and wrote the letter of February 22, 

1952 in the regular course of the business of Mayfair Extension, Inc.; con¬ 
cerning the Third Defense, Michaux states that Mr. Magee performed oc¬ 
casional legal services and then alleges that Mr. Magee volunteered to act as 
an officer and then denies that Mayfair Extension, Inc. ever agreed to com¬ 
pensate the plaintiff, Mr. Magee, at the rate of $2500.00 per year; these 
statements are not true and in Mr. Magee's office are numerous files and 
records of Mayfair Extension, Inc., Mr. Magee almost daily rendered 
services to Mayfair Extension, Inc., had almost daily conferences with 
your affiant and numberless conferences over the years with Michaux con¬ 
cerning Mayfair Extension, Inc. and its precarious financial position; that 
Mr. Magee used his good office to obtain monies for Mayfair Extension, 

Inc. and he himself loaned Mayfair Extension, Inc. $7, 500 and Michaux was 
in Mr. Magee's office when the $7, 500 was delivered by Mr. Magee to your 
affiant; that Michaux had been informed on many occasions that Mr. Magee 
was to be paid at the rate of $2500 per year as a minimum, that he never 
questioned the amount to be paid per year, his only statement being that 
the payment for services would have to be deferred until Mayfair Exten¬ 
sion, Inc. was in a position to pay for these services; that Mr. Magee twice 
negotiated with the Reconstruction Finance Corporation as counsel for 
Mayfair Extension, Inc. and assisted in obtaining two loans from the 
R. F. C. for the benefit of Mayfair Extension, Inc., the last loan totalling 
$325,000.00; that Mr. Magee represented Mayfair Extension, Inc. when 
it sought to refinance jointly with Mayfair Mansions, Inc. their total in¬ 
debtednesses and performed numerous other legal and personal services; 
finally Michaux further in this section of his Answer states in paragraph 5 
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that Mr. Magee represented your affiant and charges that the services per¬ 
formed in relation to the affairs of Mayfair Extension, Inc. were per¬ 
formed for the benefit of your affiant individually and not for the benefit 
of the defendant; when Mr. Magee has on occasions represented your af¬ 
fiant, he has also personally represented Michaux and Gospel Spreading 
Association and also has personally represented Mr. Wexler of Mr. Chaite's 
office and that the services which Mr. Magee rendered for Mayfair Exten¬ 
sion, Inc. were not rendered for the benefit of your affiant indivi¬ 
dually but were rendered for the benefit of Mayfair Extension, Inc. and 
were accepted by it and that Mr. Magee has never made any demand upon 
your affiant for payment personally by him of Mr. Magee's claims against 
Mayfair Extension, Inc.; Michaux states in the Fourth Defense of his 
Answer that he never knew of the existence of the documents described in 
the First Count of the Complaint, namely, the two letters therein referred 
to and the note of $20,000 therein referred to, executed by your affiant on 
behalf of Mayfair Extension, Inc., until May 7, 1954, after a default judg¬ 
ment had been entered on April 26, 1954; as shown by your affiant's Answer 
this statement is not true, since Mr. Magee's valid claims had been dis¬ 
cussed on many occasions with Michaux and your affiant and had been set 
out in full in the proposed agreement of March 16, 1954 prepared fay your 
affiant at the request of Chaite and Michaux. In the Fifth Defense of the 
Answer of Michaux, he states that your affiant as Executive Vice-President 
did not have authority to write the letter of February 2, 1952 or hire the 
plaintiff at $2500.00 per year or execute a promissory note; your affiant 
alleges that this statement is not true in that by Agreement dated January 
10, 1947 Michaux, Howard W. Poole and Gospel Spreading Association 
all agreed "that Albert I. Cassell be, and remain for twenty-nine years, 
as architect-engineer and Executive Vice-President in active executive 
charge of the administration of Mayfair Extens ion, Incorporated." The 
By-Laws of Mayfair Extension, Inc. confer foe power of general and active 
management and the execution of all corporate papers on your affiant 
and read as follows: 
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"33. The Executive Vice-President shall be the chief execu¬ 
tive officer of the corporation, he shall preside at all meetings of 

9 

the stockholders and directors, shall be ex officio a member of the 
executive committee, if one be constituted, shall have general and 
active management of the business of the corporation, and shall see 
that all orders and resolutions of the Board are carried into effect 

34, He shall execute in the corporate name all authorized deeds, 
mortgages, bonds, contracts or other instruments requiring a seal, 
under the seal of the corporation, except in cases in which the sign¬ 
ing or execution thereof shall be expressly delegated by the board 
of directors to some other officer or agent of the corporation." 
Pursuant to this contract and the By-Laws of Mayfair Extension, Inc. 
your affiant over the years actively managed all of the affairs of Mayfair 
Extension, Inc., signed all of its checks alone and has executed numerous 
deeds, deeds of trust, contracts and notes on behalf of Mayfair Extension, 
Inc. and had full authority to execute the letter and note referred to in Mr. 
Magee* s Complaint, and as affiant has heretofore deposed restates that 
Michaux and Chaite were fully advised of the execution of notes evidencing 
Mr. Magee* s claims in part prior even to the institution of his suit on his 
claims and that the allegations in the Sixth Defense that your affiant did 
not advise Michaux of the nature of Mr. Magee* s claims or of the execution 
of notes for a part thereof are untrue, as this situation was discussed be¬ 
tween your affiant and Michaux and with Chaite also on numerous occasions 
prior to the institution of Mr.. Magee* s suit and that Mr. Magee rendered 
valuable services to Mayfair Extension, Inc., which is the consideration 
for the note described in the First Count of his Complaint; Michaux in his 
Eighth Defense to Mr. Magee* s Complaint says that it was agreed that Mr. 
Magee was to perform legal services to Mayfair Extension, Inc. without 
compensation but this is not true and the legal fees paid Mr. Magee by 
Mayfair Mansions, Inc. were not paid in payment of services rendered 
by Mr. Magee to either Mayfair Extension, Inc. or Northeast Management, 
Inc., and the statement that Mr. Magee, when he was paid $10,000 in his 
settlement of his claims against Mayfair Mansions, Inc., was paid for his 
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services to Northeast Management, Inc. and Mayfair Extension, Inc. is 
not true; your affiant attended this settlement when Mr. Magee agreed to 
accept less than one-third of the amount owed him for services he had 
rendered Mayfair Mansions, Inc., based on statements made to him by 
Michaux and Chaite that neither Michaux nor Gospel Spreading Association 
had funds to stabilize the financial position of Mayfair Mansions, Inc., 
which at that time also was under threat of foreclosure, and that the re¬ 
lease in settlement of Mr. Magee’s claim against Mayfair Mansions, Inc. 
released Mayfair Mansions, Inc. only and the release which was furnished 
in connection with Northeast Management, Inc. was restricted in its terms 
32 by the letter delivering the release to Mr. Chaite to protect Mr. Chaite 

only for any monies he might have advanced, and when he was repaid for all 
monies advanced by him the release given pertaining to Northeast Manage¬ 
ment was to be returned to Mr. Magee because that release was given to 
protect Mr. Chaite personally for advances purportedly made by him under 
an Agreement dated January 14, 1952; the Northeast Management release 
does not release any claims of Mr. Magee against Mayfair Extension, Me. 
The letter basis on which the Northeast Management release was delivered 
to Mr. Chaite and which he accepted as evidenced by his signature on the 
bottom thereof reads as follows: 

"March 26, 1952 

Arthur M. Chaite, Esq. 

1523 L Street, N. W. 

Washington, D.C. 

Dear Arthur: 

Delivered herewith to be held by you for your protection, is a 
release in duplicate running from Northeast Management Company 
to Mayfair Mansions, Inc., executed by its Executive Vice-Presiden t . 

This release is issued for your protection under the Agreement 
dated January 14, 1952, and in the event the principal obligation in 
which you are interested in that Agreement is paid in full and you re¬ 
linquish the ownership of all of the stock of Mayfair Mansions, Me., 
then and in that event all copies of this release are to be returned to 


me. 
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Yours very truly, 

i (signed) Warren E. Magee 

The foregoing release in duplicate is accepted on the terms outlined 
in this letter. 

(signed) Arthur M. Chaite” 

33 What your affiant has said with respect to Michaux's Answer to the 

First Count of Mr. Magee* s Complaint is applicable to the general applica¬ 
tions of his Answer to the Second Count; concerning Michaux* s Answer to 
the Third County, much of what your affiant has stated in this affidavit is 
applicable thereto and, in addition, your affiant alleges that Mr. Magee 
did lend to your affiant and to Mr. Michaux to use as they saw fit for May- 
fair Extension's purposes $7, 500.00, and Mr. Magee's check in this amount 
was actually delivered to your affiant with Michaux present and that your 
affiant and Michaux requested this loan because of the precarious financial 
position of Mayfair Extension, Inc. and Michaux has been advised for a 
long period of time of the existence of the note given by Mayfair Extension, 
Inc. and the renewal note of that original note which are described in the 
Second Count of Mr. Magee's Complaint. Concerning the statement in the 
Fifth Defense of Michaux's Answer, your affiant alleges that he executed 
the original note given to Mr. Magee as evidence of thp $7, 500 which he 
loaned to Mayfair Extension, Inc. and also the renewal note, and that Mi¬ 
chaux and Chaite had been fully advised of this obligation and that notes 
had been given in evidence of Mr. Magee's loan on many occasions prior 
to the institution of Mr. Magee's suit and that under his authority to execute 
corporate papers for Mayfair Extension, Inc., your affiant executed these 
notes as evidence of the loan made by Mr. Magee to Mayfair Extension, 

Inc. in said sum of $7, 500; your affiant denies that there was any fraud 
involved in the transactions involving Mr. Magee, that Michaux, Poole 
and Chaite had been fully advised of Mr. Magee's valid claims and of the 
existence of notes to secure a part of them, that they never to your affiant's 
knowledge questioned Mr. Magee's claims until their Motion to Mr. Magee's 
action was filed on April 25, 1955, notwithstanding that it is admitted in 
Michaux*s Answer that they certainly knew of Mr. Magee's suit and of the 
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default judgment taken therein by May 7, 1954; your affiant knows that 
Michaux and Chaite are now endeavoring to refinance the existing indebt¬ 
edness secured on all of the property of Mayfair Extension, Inc. and in 
the event Mr. Magee’s judgment is vacated and this refinancing occurs, 

34 your affiant is informed that he will have no lien therefor and would 

not have to be paid in the refinancing of the Mayfair Extension properties. 

/s/ Albert L Cassell 

Subscribed and sworn to before me this 26th day of September, 1955. 

/s/ Louise G. Burroughs 
Notary Public, D. C. 

My Commission Expires September 30, 1955 


35 [Filed October 13, 1955] 

AFFIDAVIT OF PLAINTIFF, WARREN E. MAGEE 
DISTRICT OF COLUMBIA, SS: 

WARREN E. MAGEE, being first duly sworn on oath deposes and 
says: he is the plaintiff in the above-entitled action; he is a member of 
the Bar of this Honorable Court and has been since 1930 and he is also 
a member of the Bar of the Supreme Court of the United States and of 
various other Federal Courts; as early as June of 1944 your affiant was 
retained by the defendant corporation, Mayfair Extension, Inc., to act 
as general counsel and was also requested by the Presid e nt of that corpo¬ 
ration, L. S. Michaux, and the Executive Vice-President of that corpora¬ 
tion, Albert I. Cassell, to act as Secretary; at that time L.S. Michaux 
was and still is President of Gospel Spreading Association, a corporation; 
this request was made of your affiant because for many months prior there¬ 
to he had been negotiating for Cassell, Michaux and Gospel Spreading As¬ 
sociation with one Henry J. Knott of Baltimore, Maryland, who had obtained 
a commitment on April 25, 1944 which permitted Knott or a corporation to 
be formed by him to take over the ownership of what was known as the May- 
fair Gardens housing project, being No. F. H. A. 000-60010, and with 


representatives of the Federal Housing Administration in an effort to see 
if Cassell, Michaux and Gospel Spreading Association could net be sub¬ 
stituted for Knott in taking over the ownership of said project; after a long 
series of strenuous negotiations, in which your affiant participated as coun¬ 
sel for Cassell, Michaux and Gospel Spreading Association, your affiant 
was able to effectuate an agreement dated June 6, 1944 with Henry Knott 
36 under which Knott for the consideration recited in that agreement 

and pursuant to an earlier agreement tendered on June 1, 1944, assigned 
to Cassell and Michaux, Knott* s right to form a corporation to take over 
the ownership of said project; the reason Michaux and Cassell were inter¬ 
ested in obtaining an assignment of Knott* s rights was because they had 
originally planned the Mayfair Project and had obtained a loan insured by 
the Federal Housing Administration to construct the project which involved 
the building of 17 buildings containing 594 family units, which project, how¬ 
ever, had failed because of the defalcation of the contractor which had re¬ 
sulted in a default under the deed of trust and the foreclosure of the project 
through F. H. A.; after obtaining the agreement of Knott, your affiant con¬ 
tinued to represent Cassell, Michaux and Gospel Spreading Association and 
a new corporation was formed for the completion of the Mayfair project 
which was renamed Mayfair Mansions, Inc.; as a result of your affiant*s 
negotiations, at or about the same time Cassell, Michaux and Gospel 
Spreading Association retained their ownership in another corporation, 
Mayfair Extension, Inc., which was the owner of two unimproved tracts 
of land situated in front of and in the rear of the Mayfair Mansions proj¬ 
ect; after June of 1944 your affiant continued to represent Michaux, Cas¬ 
sell, Gospel Spreading Association and both Mayfair Mansions, Inc. and 
Mayfair Extension, Inc.; it was agreed by Michaux and Cassell that your 
affiant was to be compensated separately by each corporation for the serv¬ 
ices he rendered that corporation; the regular compensation to be paid your 
affiant for acting as general counsel and as Secretary to Mayfair Extension, 
Inc. was $2500.00 per year, but because Mayfair Extension, Inc. was in 
precarious financial condition and was heavily in debt, your affiant agreed 
to deter payment of his compensation until such time as Mayfair Extension, 



lac. was in a position to pay your affiant; in order to produce some in¬ 
come for Mayfair Extension, Inc., Michaux and Cassell authorized your 
affiant to negotiate with the Reconstruction Finance Corporation in an ef- 
37 fort to obt ain a loan from the Reconstruction Finance Corporation 

to refinance an existing debt owed by Mayfair Extension in the sum of 
$110,000.00, plus many years' interest thereon, held by another Govern¬ 
ment agency, Defense Homes Corporation. Negotiations with die R. F. C. 
were successful and your affiant obtained from the R. F. C. a loan which 
refinanced Mayfair Extension's obligation with the Defense Homes Cor¬ 
poration; later, as funds received were inadequate to stabilize die finan¬ 
cial position of Mayfair Extension, Inc., your affiant was authorized by 
Michaux and Cassell to negotiate again with R.F. C. to secure a new loan; 
these negotiations were successful and your affiant obtained a loan of 
$325,000, part of which loan was available, along with other funds, to 
complete a shopping center on the tract of land situated in front of the May- 
fair Mansions development; your affiant was the closing attorney with the 
R. F. C. of this loan and disbursed its proceeds; this loan was closed early 
in 1949 and from the proceeds of this loan your affiant was paid $7,500.00; 
as the financial condition of Mayfair Mansions was still precarious, Mi¬ 
chaux and Cassell requested that your affiant loan this $7, 500 due him from 
the R. F. C. to be used by them for Mayfair Extension, Inc. as they saw fit; 
your affiant agreed to this and in exchange for a promissory note delivered 
to Michaux and Cassell the $7, 500 for use as they saw fit for die account of 
Mayfair Extension, Inc.; Michaux was present when the loan was concluded 
and when your affiant delivered the $7, 500 to Michaux and Cassell; this loan 
was not paid when the first promissory note became due, nor was any part 
thereof or any interest paid on account of this loan, and, on July 1, 1952, 
a second promissory note of Mayfair Extension, Inc. for $7, 500, with in¬ 
terest thereon at 4% from April 1, 1949, was furnished by Mayfair Exten¬ 
sion, Inc. and was delivered to your affiant by Albert I. Cassell, the Execu¬ 
tive Vice-President of Mayfair Extension, Inc., duly executed by him, 
whereupon your affiant returned to Cassell the original promissory note 
of $7, 500 marked "paid"; for many months prior the March 30, 1953, the 


financial position of Mayfair Extension, Inc. was very precarious and the 
Reconstruction Finance Corporation was threatening foreclosure under its 

38 first deed of trust secured on all assets of Mayfair Extension, Inc., 
including all equipment and personal property of Mayfair Extension, Inc., 
located in its temporary shopping center; a similar situation existed many 
years prior to March 30, 1954 insofar as Mayfair Mansions, Inc. was 
concerned, and it too defaulted under its deed of trust insured by the Fed¬ 
eral Housing Administration and held by The Trust Company of New Jer¬ 
sey, and your affiant and Cassell both used their best efforts to negotiate 
additional loans for Mayfair Mansions, Inc. to prevent its development from 
being foreclosed and sold under the terms of the existing deed of trust; 
during these negotiations Michaux and Chaite both advised your affiant 
that neither Michaux nor Gospel Spreading Association, notwithstanding 
that they owned 80% of the stock of Mayfair Mansions, Inc., had any funds 
or could obtain any funds with which to prevent this foreclosure; accord¬ 
ingly, Chaite advised your affiant in January of 1952 and also advised Cas¬ 
sell in your affiant's presence and in the presence of Michaux that he was 
willing to make an additional loan of $23,000 for the benefit of Mayfair 
Mansions, Inc. in addition to the $89, 972. 50 which he, Chaite, had loaned 
Cassell, Michaux and Gospel Spreading Association earlier. Accordingly, 
a Memorandum Agreement was entered on January 14, 1952 under which 
Chaite was vested with complete control, management and operation of the 
Mayfair Mansions development, with the right in the said Chaite or his 
associate, Leon Wexler, to countersign all checks of the corporation. This 
Memorandum Agreement was executed by Mayfair Mansions, Inc. by Cas¬ 
sell, its Executive Vice-President, with Michaux 1 s knowledge and was de¬ 
livered to and accepted by Chaite; Cassell's functions and authority con¬ 
cerning Mayfair Mansions, Inc. and Mayfair Extension, Inc. were covered 
by an identical management agreement and by identical provisions in the 
By-Laws of these two corporations; who was owed by Mayfair Mansions, 
Inc. approximately $30,000 in unpaid legal fees and for costs advanced, 

39 that Michaux and Gospel Spreading Association and Mayfair Man¬ 
sions, Inc. had no funds with which to pay your affiant's indebtedness, 
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but that he, Chaite, would pay $10,000 in installments in settlement of your 
affiant’s claim. When your affiant advised Chaite, after he had agreed to 
accept installment payments, that he would rather have the amount paid in 
cash, Chaite advised that if cash were paid he, Chaite, would have to be 
paid out of the $10,000, $1,000 for obtaining the $10,000. Accordingly, 
your affiant was paid $10,000 and out of the $10,000 Chaite was paid 
$1,000, and affiant released Mayfair Mansions, Inc. only from Affiant’s 
claims. As your affiant was a 25% stockholder in a management corpora¬ 
tion known as Northeast Management Company which Mayfair Mansions 
owed some $40,000.00, Chaite advised your affiant that in order to pro¬ 
tect himself personally he desired a release from Northeast Management 
Company which he would return when he was repaid his personal invest¬ 
ment. ^Accordingly, on March 26, 1953 your affiant furnished Mr. Chaite 
a release running from Northeast Management Company to Mayfair Man¬ 
sions, Inc. executed by its Executive Vice-President, Cassell, which 
Chaite had agreed to hold only to protect himself personally and to return 
when he, Chaite, had been repaid in full. Affiant’s letter to Chaite, to¬ 
gether with his acceptance thereof, read as follows: 

"March 26, 1952 

Arthur M. Chaite, Esq. 

1523 L Street, N. W. 

Washington, D. C. 

Dear Arthur: 

Delivered herewith to be held by you for your protection, is 
a release in duplicate running from Northeast Management Company 
to Mayfair Mansions, Inc., executed by its Executive Vice-Pr esiden t. 

This release is issued for your protection under the Agree¬ 
ment dated January 14, 1952, and in the event the principal obliga¬ 
tion in which you are interested in that Agreement is paid in full 
and you relinquish the ownership of all of the stock of Mayfair Man¬ 
sions, Inc., then and in that event all copies of this release are to 
be returned to me. 


Warren E. Magee (signed) 


The foregoing release in duplicate is accepted on the terms 
outlined in this letter. 

Arthur M. Chaite (signed)” 

Affiant, as Chaite well knows as he arranged for the settlements, never 
agreed to settle his claims against Mayfair Extension, Inc. or Northeast 
Management Company for the $9,000 he received in settlement of his 
claim against Mayfair Mansions, Inc.; the statements to the contrary in 
the Answer verified to by Michaux are untrue and the release itself which 
is in the possession of Chaite and Michaux given by your affiant will show 
that it releases only the claim of your affiant against Mayfair Mansions, 

Inc.; your affiant on numerous occasions has discussed the payment of 
his claim against Mayfair Extension, Inc. with both Michaux and Chaite 
and both have been informed that your affiant held notes for monies he 
had loaned Mayfair Extension, Inc. and for part of his claim for services 
rendered to that corporation; at no time prior to the filing of the Motion 
approximately one year after the default judgment was entered in the above- 
entitled civil action filed by your affiant did either Michaux or Chaite ever 
question the validity of your affiant's claims against Mayfair Extension, 
but, on the contrary, suggested ways and means of your affiant obtaining 
payment of these claims; the statement contained in the Answer verified by 
Michaux that they did not know of the existence of notes held by your affiant 
of Mayfair Extension, Inc. and of the arrangement to pay affiant at the rate 
of $2500.00 per year is untrue, as these very matters were discussed on 
many occasions by your affiant with both Chaite and Michaux and, at Chaite's 
request, on March 11,; 1954 your affiant prepared a Memorandum of Agree¬ 
ment providing ways and means of paying, among other claims of Mayfair 
Extension, Inc., your affiant's claims against that corporation; much of 
this Memorandum of Agreement is set out in the affidavit of Albert I. Cas¬ 
set filed in the above-entitled action, hence it will not be repeated 
here, but paragraph 2 (b) specifically refers to and describes the notes 
held by your affiant against Mayfair Extension, Inc. and also restates that 
affiant was to be paid compensation at the rate of $2500.00 per year; this 
section of the agreement sent Mr. Chaite reads as follows; 




"2(b) To Warren E. Magee the sum of Seventy Five Hundred 
Dollars ($7500.00), together with interest thereon at 4% from April 
1, 1949 until paid; the further sum of Twenty Thousand Dollars 


($20,000.00) with interest thereon at 4% from February 19, 1951, 
as evidenced by two promissory notes of Mayfair Extension, Inc. 
dated July 1, 1952 and February 19, 1953, re sp ect i vely; as well 
as the additional sum of Five Thousand Dollars ($5,009.00), repre¬ 
senting two years' compensation for services rendered by die said 
Warren E. Magee to Mayfair Extension, Inc., against which sums 
the said Warren E. Magee credits the aforesaid payment of Ten 
Thousand Dollars ($10,000.00)." 

All that affiant ever asked of Chaite and Michaux was that affiant's claims 
be honored and that they be treated on a parity with the so-called claims 
of Chaite, who contended that he had made advances for the benefit of May- 
fair Extension, Inc. in the total amount of $53,000, which included $37,000 
paid by Chaite to the R. F. C. for the account of Mayfair Extension, foe. 
and $18, 000 expended by Chaite in tie purchase of default judgments, many 
of which had been taken against Mayfair Extension, Inc. and an additional 
$2500.00 for legal services because for several months he altered into 
negotiations with the affiant with the R. F. C. in an effort to prevent fore¬ 
closure of the deed of trust held by R. F. C. and secured on all properties 
of Mayfair Extension, Inc.; as neither Michaux nor Cassell questioned the 
$2500.00 amount submitted by Chaite to your affiant, as a legal fee for 
negotiations running for some two months in which your affiant also parti¬ 
cipated, the assertion in Michaux's Answer that a charge by your affiant of 
$2500 per year for professional services and for acting as Secretary of the 
corporation is unreasonable, is baseless in fact; after your affiant wrote 
Chaite on March 11 enclosing the proposed Memorandum of Agreement 
hereinabove referred to, your affiant received a letter from an attorney 
representing Chaite dated March 16, 1954, which advised your affiant 
that Chaite was interested only in seeing that he was repaid in full the 

"more than $50,000.00" which he advanced for the account of May- 
fair Extension, Inc. Chaite also insisted and had his attorney advise your 
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affiant that he was going to take over the management of Mayfair Exten¬ 
sion, Inc. and that he had decided not to sign the proposed Memorandum 
of Agreement sent him on March II, 1954. At this time Mayfair Ex¬ 
tension, Inc. was still in jeopardy and foreclosure was still a possibility 
and, in fact, Chaite as a purported judgment creditor, he having purchased 
so he advised your affiant with his funds many judgments of Mayfair Ex¬ 
tension, Inc., could have brought a Judgment Creditor's Bill forcing the 
sale of Mayfair Extension's assets. Accordingly, as your affiant had been 
advised through Chaite that no arrangement would be made for the pay¬ 
ment of your affiants claims, as a last resort and in order to protect your 
affiant's claims, affiant instituted the present civil action based on two 

notes held by him of Mayfair Extension, Inc. and for approximately two 

• * * 

years' legal services a.t the rate of $2500 per year; the Marshal served a 
copy of the Complaint and the Summons at the office of Mayfair Extension, 
Inc. on its Executive Vice-President, Albert I. Cassell, who by the terms 
of a contract dated January 10, 1947 had been given charge of the manage¬ 
ment of the affairs of Mayfair Extension, Inc. and who by its By-Laws.had 
been given executive management and control of its affairs. In fact, over 
the years all civil actions filed against Mayfair Extension, Inc. on behalf 
of the numerous creditors having claims against Mayfair Extension, Inc. 
were served on Mr. Cassell; your affiant, Michaux and Cas sell discussed 
these various claims on many occasions and Michaux advised Cassell to 
d) the best he could to delay these claims, to give notes if necessary and 
this was done on several occasions; (according to your affiant's knowledge, 
Cassell gave many notes in the name of Mayfair Extension, Inc. signed 
only by himself and not attested by any other officer and, in fact, on March 
21, 1952 executed a note payable to Chaite on behalf of both Mayfair Man¬ 
sions, Inc. and Mayfair Extension, Inc. which Chaite accepted and held 
until it was repaid on March 27, 1952); if and when the various creditors 
actually filed suit and there was no question concerning the claim or the 
amount of the claim, there was no point to defending the actions but to let 
the actions go to judgment by default; Michaux in taking this position ad¬ 
vised your affiant on many occasions that he had no funds nor did 
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Gospel Spreading Association have any funds which could be advanced to 
aid the situation, notwithstanding that they owned 80% of the stock of May- 
fair Extension, Inc.; on, to-wit, October 5, 1954 your affiant learned for 
the first time that the many statements made to him by Michaux and Chaite 
to the effect that Michaux had no funds and Gospel Spreading Association had 
no funds with which to aid Mayfair Extension, Inc., and, therefore, Chaite 
had to advance these funds personally, including funds for die purchase 
of outstanding judgments against Mayfair Extension, Inc. at anywhere from 
10? to 50? on the dollar, were false. Affiant learned this falsity when both 
Michaux and Chaite were summoned to testify at a public hearing before the 
Senate Banking Committee then investigating the operations of the Federal 
Housing Administration, when both Chaite and Michaux testified under oath 
that all of the funds that had been advanced to Cassell and to Mayfair Exten¬ 
sion, Inc. and to Mayfair Mansions, Inc., ostensibly as funds of Chaite, 
were in fact funds of Gospel Spreading Association; had your affiant known 
these facts he would never have released his claims against Mayfair Man¬ 
sions, Inc. for $9,000.00, as aforesaid, and seriously considered bring¬ 
ing a civil action for the purpose of vacating and setting aside the settle¬ 
ment he had made with Mayfair Mansions, Inc. for fraud, and the Statute 
of Limitations would not have run in that matter until March 27, 1955, 
as your affiant delivered his release to Chaite and Michaux in favor of 
Mayfair Mansions, Inc. on March 26, 1952 (A copy of this agreement and 
release is annexed to this affidavit in order to inform the Court that this 
release ran only in favor of Mayfair Mansions, Inc. and not in favor of 
either Mayfair Extension, Inc. or Northeast Management Company, as 
erroneously alleged in the proposed Answer of Michaux). Tour affiant 
did not institute such a civil action as almost a year had elapsed since 
he had heard anything from either Chaite or Michaux or Mr. Wexler of 
Chaite* s office concerning the default judgment entered in the present 
civil action in your affiant's favor against Mayfair Extension, Inc., and 
hence was content not to institute to other civil action if no action 
was taken by the defendant, Mayfair Extension, Inc., to vacate affiant's 
default judgment; moreover, your affiant knows of his own personal 
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knowledge that Chaite and Michaux are attempting to refinance Mayfair 
Extension, Inc. and negotiations to this end are presently under way and 
that should these negotiations be successful at this time and should this 
Court vacate and set aside your affiant's judgment, affiant, of course, would 
lose his lien and nothing would prevent Chaite and Michaux from increasing 
the amount of the indebtedness of Mayfair Extension, Inc. in this fashion 
to such an extent as to deprive your affiant of any real opportunity of pro¬ 
curing payment of his notes and for the professional services he rendered 
to Mayfair Extension, Inc. Affiant did not attend the meeting which is de¬ 
scribed in the affidavits of Chaite and Michaux because of a Court engage¬ 
ment, hence he has no personal knowledge of what occurred at that meeting 
except that affiant learned from discussing the meeting with Chaite and Cas- 
sel and from reading the purported minutes of that meeting, and the minutes 
do not refer to any claim of your affiant, but after your affiant filed the 
above-entitled civil action on March 30, 1954 and a day or so after a de¬ 
fault judgment had been entered, when no Answer or other pleading was 
filed on behalf of Mayfair Extension, Inc., Chaite called your affiant on the 
telephone and said that he knew that affiant had obtained judgment against 
Mayfair Extension, Inc. and inquired on what basis affiant was willing to 
withdraw or settle that judgment; your affiant advised Chaite that he was 
willing to settle and would be willing to lift the judgment provided your 
affiant's claim was put on a parity, that is, on an equal footing, with the 
claims of Chaite. Chaite informed your affiant that he had already pre¬ 
pared a Motion to Vacate the judgment and had prepared affidavits which 
he and Michaux had signed; affiant informed Chaite that he was free to file 
any Motion and affidavits that he saw fit but pointed out to Chaite that the 
claims were valid, were evidenced by notes and he did not know of any de¬ 
fense to these claims which had been discussed over the years with Michaux 
and with him and with Cassell and were described in detail in the proposed 
Memorandum of Agreement which affiant had mailed to Chaite on 
March 11, 1954. Accordingly, a luncheon engagement was arranged to 
discuss the matter further; on the morning of the luncheon date your affian t 
called Chaite at his office to fix the time for the luncheon and was advised 
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that Chaite was "out of town;” your affiant left his name and number but 
heard nothing further from Chaite on that day; a day or two later your af¬ 
fiant had occasion to again talk to the office of Chaite over the telephone and 
advised that office of a certain date which would be agreeable for him to 
lunch with Chaite, and your affiant was again informed that Chaite was 
"out of town. ” Chaite has never consulted with your affiant since concern¬ 
ing this matter, though his associate, Leon Wexler, called your affiant 
early in April of 1954 and again asked if your affiant was still willing to 
lift the judgment in order that the property might be refinanced; your af¬ 
fiant replied that he was still willing to do this provided an agreement was 
entered into in substantially the form of the agreement which had been sent 
to Chaite on March 11, 1954, which provided that your affiant’s claims should 
be on a parity insofar as payment was concerned with the claims of Chaite; 
this was the last conversation your affiant has had with anyone acting on be¬ 
half of Michaux, Gospel Spreading Association and Chaite until your affiant 
was served with the Motion to Vacate in the above-entitled action exactly 
one year from the date the default judgment was entered in the above- 
entitled action; such late filing, of course, comes after die Statute of Limi¬ 
tations has run on your affiant’s claims concerning the purported settlement 
he made with Mayfair Mansions, Inc. in March of 1952; in conclusion your 
affiant states that almost daily, from early in 1944 to the time he filed the 
above-entitled action, he rendered legal and other services to the defendant, 
Mayfair Extension, Inc.; affiant has in his office extensive files concerning 
the affairs of Mayfair Extension, Inc. illustrating the many and varied mat¬ 
ters handled by your affiant for Mayfair Extension, Inc.; in 1950 your affiant 
and Judge Thurman Arnold were in Europe presenting an important hater- 
national case to the United States High Commissioner for Germany for his 
final decision and while in Europe your affiant received several trans- 
Atlantic telephone calls on behalf of Mayfair Extension, Inc.; these calls 
were made by Mr. Cassell who informed your affiant that he was 
making the calls at the insistence of Michaux and that they had agreed it 
was most important that affiant return to the United States immediately 
because the joint refinancing of the Mayfair Mansions development and the 
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Mayfair Extension development had reached an impasse and $50,000.00 
had to be raised immediately. As soon as your affiant, with Judge Arnold, 
completed the presentation of their matter to High Commissioner McCloy 
in Germany, even though your affiant had intended to remain in Europe 
for an additional two weeks, cancelled, the plans for this additional stay 
abroad and immediately by air flew back to the United States. After a 
long series of conversations with Michaux and Cassell, your affiant ar¬ 
ranged through another client of his for an advance of $50,000.00, which 
was used to prevent foreclosure of the holdings of both Mayfair Mansions, 
Inc. and Mayfair Extension, Inc.; affiant thereafter over many months con¬ 
ducted negotiations with the R. F. C. which ended when the entire Board of 
R. F. C. resigned during the period of the Fulbright investigation of the 
R. F. C.; that the services rendered in your affiant's opinion were worth 
far more than the $2500. 00 per annum which your affiant agreed to accept 
as compensation years before the complexities of the af&irs of Mayfair 
Extension, Inc. became known to your affiant and which Cassell and Mi¬ 
chaux agreed to pay your affiant on behalf of Mayfair Extension, Inc.; 
as your affiant has deferred payment of anything on account of his claims 
for compensation and on account of the $7, 500.00 loaned by him to May- 
fair Extension, Inc., your affiant is of the opinion that it would be unfair, 
on the showing made in the affidavits of Chaite and Michaux and in Mi¬ 
chaux* s purported Answer, to vacate your affiant's judgment, since his 
position has materially changed and his rights have been materially affected 
by their delaying the filing of the present Motion to Vacate for one year 
after the entry of the default judgment, when they, on their own admissions 
and within a matter of a few days thereafter, knew of the existence of this 
default judgment, by May 7, 1954, and at that time according to Chaite's 
statement to affiant had already prepared a Motion to Vacate with 
supporting affidavits. 

/s/ Warren E. Magee 

Subscribed and sworn to before me this 11th day of October, 1955 

/s/ Louise G. Burroughs 
Notary Public, D. C. 

My Commission Expires September 30, 1960. 
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49 [Filed October 17, 1955] 

AFFIDAVIT OF ELDER LIGHTFOOT SOLOMON 

MICHAUX of October 14, 1955 

* * * * * * * 

Affiant has just read an affidavit of Albert L Cassell recently filed 
in this cause in which said affidavit the statement is made fromtme to 
time therein by implication and not by direct statement that affiant 
as President of the above-named defendant corporation knew said com¬ 
pany to be insolvent and was willing for judgments to be taken against 
it by default, including a judgment on behalf of the plaintiff in tills cause, 
Warren E. Magee. Affiant said that such implication or insinuation is 
absolutely and totally false; * * * * 

50 Affiant further says that in said affidavit there appears an allegation 
that Odell Walker, during the year 1954, or about the time the default 
judgment herein was taken against the defendant by the plaintiff herein, 
Warren E. Magee, was the active agent of the defendant in its business 
affairs and knew of the suit by the plaintiff herein upon which he obtained 
a default judgment, and as the agent of the defendant company had full in¬ 
formation with respect to the said suit and the said default judgment, and 
that he was then the active agent for the defendant company and acting for 
them in the matter of filing a defense thereto. This affiant says such state¬ 
ments and implications are totally and absolutely untrue and without any 
foundation in fact. 

Affiant further says that said Walker never was at any time an agent 
of the defendant Mayfair Extension, Inc.; that he never had any authority 
from said company to accept service or notice of pending suits or to take 
any steps with respect to answering such suits and did nothing with re¬ 
spect to such action because he had absolutely no knowledge of any pen¬ 
dency of any such suit until after judgment by default had been taken and 
then only learned about it just a few days prior to the date of this affidavit. 
Affiant says that the duties of said Walker, while employed in the area 
where said Mayfair Extension, Inc. owned property, were totally and ex¬ 
clusively used in rendering services to Mayfair Mansions, an entirely 


different corporation, and that he had no connection in any way with the 
affairs of the defendant company, Mayfair Extension, Inc. 

51 Affiant further says that not only did he not have service of process 
served on him in the above-entitled cause but had no notice that the suit 
was filed or judgment taken until long after the default judgment had been 
taken. 

4t * * 4c 4c 4c 4e 


Affiant further says that the said Magee claim was never admitted 
as due * * *. 


/s/ Elder Lightfoot Solomon Michaux 

Subscribed and Sworn to before me this 14th day of October, 1955. 

/s/ Edna A. Thomas 
Notary Public, D. C. 


52 [ Filed October 25, 1955] 

AFFIDAVIT OF ODELL WALKER 
Of October 21, 1955 

DISTRICT OF COLUMBIA, ss: 

Odell Walker, being first duly sworn, deposes and says: that he is 
an employee of the Mayfair Mansions, Inc., owner of an apartment house 
development in the District of Columbia, and has worked for said Company 
several years; that his duties have been exclusively to work for said May- 
fair Mansions, Inc. 

Affiant further says that he at no time advised A. I. Cassell, or any¬ 
one else, that he was an agent for the Company, defendant herein, or had 
any right to accept service of process in litigation or to have anything to 
do therewith. 

Affiant further says that prior to April 16, 1954, he has had no offi¬ 
cial connection in any way with said defendant, Mayfair Extension, Inc., * 

/s/ Odell Walker 

Subscribed and sworn to before me this 21st day of October, 1955 

/s/ (Illegible) Notary Public, D. C. 


53 (CERTIFICATE OF SERVICE) 
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56 [ Filed January 27, 1956] 

AFFIDAVIT OF ARTHUR M. CHAITE 
DISTRICT OF COLUMBIA, ss: 

Arthur M. Chaite, being first duly sworn, deposes and says: I 
am now, and have been since April 16, 1954 the Exe cu t i ve Vice-President 
of Mayfair Extension, Inc. 

Affiant never discussed with plaintiff any claims for compensation 
against Mayfair Extension Inc. until after he learned of die judgment taken 
by default. After finding out about the default judgment on May 7, 1954 
affiant did contact plaintiff to recommend and advise said plaintiff to can¬ 
cel the judgment and give defendant a chance to defend. Affiant called 
plaintiff because he was shocked to discover that plaintiff who as counsel 
for the defendant took a judgment by default within six days after time of 
answer and service upon A. I. Cassell, a client of Plaintiff*s whom plain¬ 
tiff well knew was no longer an officer or director of die defendant corpo¬ 
ration for ten days prior to the filing of a motion for judgment by default. 

Affiant did make one or more calls to plaintiff only to attempt in good 
faith to convince plaintiff he erred in good judgment in taking the default. 

Your affiant further advised plaintiff that if he had been notified by 
plaintiff or his associate who was in affiants office on April 16, 1954 to¬ 
gether with Mr. Cassell that an action had been commenced affiant would 
have obtained the approval of the Board of Directors to obtain counsel to 
defend this action. 

57 Affiant states that the only negotiations for refinancing going on are 
those attempting to prevail upon the Reconstruction Finance Corporation 
to defer foreclosure of the mortgage in default prior to the time your af¬ 
fiant became connected with the defendant corporation. Nothing he is doing 
or can do will affect the rights of the plaintiff who is in a position beyond 
that of the mortgagee, the Bureau of Internal Revenue and the District 

of Columbia Tax Assessor. 

Affiant states that the delay in filing the motion to vacate the judg¬ 
ment was caused solely by the following reasons: (a) Request of plaintiff 

. 



46 


not to proceed with this motion until he can reconsider and think over 
his position in this matter, and (b) the Federal Housing Administration's 
investigation which involved all the parties concerned including the plain¬ 
tiff. 


/&/ Arthur M. Chaite 

Subscribed and Sworn to before me this 25th day of January, 1956. 

/s/ (Illegible), Notary Public, D. C. 

(CERTIFICATE OF SERVICE) 


58 [Filed February 15, 1956] 

ORDER 

This cause coming on to be heard upon defendant's motion to vacate 
the default and judgment entered thereon, and defendant's affidavits in sup¬ 
port thereof and affidavits filed in opposition thereto, and counsel for plain¬ 
tiff and defendant having been heard, it is this 15th day of February, 1956 
ORDERED: That the said Motion to vacate the default and judgment 
herein be and it is hereby denied. 

By the Court: /s/ Joseph C. McGarraghy, Judge 

Seen: 

/s/ Robert H. McNeill, Counsel for Defendant 


59 [Filed March 14, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this 14th day of March, 1956, that Mayfair 
Extension, Inc., hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 
15th day of February, 1956 in favor of Warren E. Magee, Plaintiff, against 
said Mayfair Extension, Inc. 

I /s/R. H. McNeill 

Attorney for Mayfair Exten¬ 
sion, Inc. 
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No. 13,319 


APPELLEE'S STATEMENT 
OF QUESTION PRESENTED 

The appellee states that the question presented in this appeal is: 

1. Whether the District Court properly denied the untimely 
motion of the plaintiff to vacate and set aside a default judgment entered 
against the appellant in favor of the appellee in the absence of any showing 
of good cause and in the absence of any facts excusing the delay of ap¬ 
proximately one year in the filing of the appellant's motion to vacate. 
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was on a promissory note in the sum of $20,000. The second count was 
to recover for services rendered to the appellant by the appellee from 
February 19, 1952 to and including March 1, 1954 the sum of $3, 750, 
for which the appellant had agreed to compensate the appellee at a 
minimum of $2500 per year. The third count was on a promissory 
note in the sum of $7, 500, being the amount of a loan made by the ap¬ 
pellee to the appellant corporation on August 1, 1949 and renewed by 
promissory note of the appellant corporation dated July 1, 1952 (J. A. 
1-8). 1 Copies of the two promissory notes and of the letter agreements 
employing appellee and agreeing to compensate him on a minimum basis 
of $2500 per year for services were annexed to the complaint as Ex¬ 
hibits A, B, C and D (J. A. 4-8). 

The complaint and summons were served by Deputy United States 
Marshal Robert H. Rollins on March 31, 1954 by serving Mr. Cassell, 
the Vice-President of the appellant corporation, at its office in the 
District of Columbia, 3922 Hayes Street, N. E. 

On April 26, 1954 the appellant corporation, having failed to 
plead or otherwise defend the action, though duly served with the com¬ 
plaint and summons, was defaulted and a judgment in favor of the ap¬ 
pellee and against the appellant corporation was entered on the $20, 000 
promissory note of appellant, the $7, 500 promissory note of appellant 
and for the $3, 750 described in the second count of the complaint. 

On April 25, 1955, over a year after the complaint was filed 
and almost one year from May 7, 1954, on which date the appellant 
corporation admitted in its proposed answer (J. A. 12) that it knew of 
appellee* s default judgment, which is also admitted in the affidavit 
of the appellants counsel Chaite (J. A. 45), appellant corporation filed 

a motion to vacate the default and the default judgment entered thereon 

< • 

against the appellant on the preceding April 26, 1954. This motion 
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J. A. refers to the Joint Appendix filed with the Brief for appellant. 
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seeks to vacate the default under Rules 55(c), 60(b) and 77(c) of the 
Federal Rules of Civil Procedure, and for grounds the motion relied 
upon "the mistake, inadvertence, excusable neglect or fraud of Albert I. 
Cassell, formerly Executive Vice-President of the defendant corpora¬ 
tion, " who was served with the complaint and summons, in failing 
to advise defendant corporation of such service (J. A. 10). Affidavits 
of L. S. Michaux, President of appellant corporation, Arthur M. 

Chaite, present Executive Vice-President of the appellant corporation 
and its attorney, were filed with this motion along with a proposed 
answer. Appellant apparently relies only on the affidavit of Michaux 
(J. A. 17-18), as the affidavit of Chaite is not printed in the Joint 
Appendix. All that Michaux* s affidavit says is that the affiant did not 
learn of the judgment by default until after it had been entered. No 
date for this knowledge is given but the proposed answer of appellant, 
as we have shown admits in the fourth defense that they knew of the 
default "on or about** May 7, 1954. Michaux*s affidavit shows that ap¬ 
pellee, who had been employed by appellant as its Secretary and as its 
General Counsel, was removed from these positions on April 16, 

1954 (J. A. 18). The default judgment taken by appellee was entered 
thereafter on April 26, 1954 (J. A. 9). A later affidavit filed by Chaite 
also admits that the appellant knew of the default judgment "on May 7, 
1954**at which time Chaite contacted the appellee in an effort to arrange 
for the vacation of appellee*s judgment (J. A. 45). 

In lieu of taking the deposition of Mr. Cassell, the Executive 
Vice-President of the appellant corporation who was served with a 
copy of the complaint and summons below, an affidavit was obtained 
from him stating his knowledge of the facts involved (J. A. 18-31). The 
affidavit of appellant's Executive Vice-President shows that appellee 
had been employed as both Secretary and General Counsel from 1944 
up to and including March 30, 1954 when the action below was filed 
(J. A. 19); appellant corporation for some two years prior to March 30, 
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1954 got into a very precarious financial situation through the lack of 
operating capital and because the principal assets of the corporation 
consist of two tracts of unimproved land, with one of the tracts later 
improved in a limited way with a temporary structure, but that the 
income from this improvement was insufficient to meet indebtednesses 
of the appellant corporation (J. A. 19). Cassell explained various bor¬ 
rowings made by him to prevent the foreclosure of all of the assets of 
the appellant corporation (J. A. 19-20). Cassell further pointed out that 
prior to the institution of appellee's action below, he had discussed 
with Michaux and Chaite the fact that appellant corporation owed ap¬ 
pellee in excess of $30, 000, part of which money appellee had loaned 
appellant (J. A. 20), and that he received instructions from Michaux 
to permit all valid claims against Mayfair Extension, when actions 
were brought on them, to go by default (J. A. 21) and that under this 
practise numerous default judgments were taken by numerous creditors 
of appellant corporation (J. A. 21); prior to April 16, 1954 Cassell 
informed Michaux that the assets of the appellant corporation faced 
foreclosure and appellee had stated because of this situation he would 
be forced to sue in an effort to obtain judgment for what was owed him 
by appellant corporation, otherwise he would be deprived of any pay¬ 
ment after foreclosure occurred (J. A. 21). Michaux informed Cassell 
that appellant corporation could not do anything about appellee’s claims 
and when appellee filed his suit, nothing could be done about it and to 
let it go by default just as other default judgments had been entered 
prior to March 30, 1954 (J. A. 21). Cassell further stated no occasion 
arose to discuss the claims of appellee at a meeting held by the Board 
of appellant corporation on April 16, 1954 (J. A. 22) but that later in 
April, and prior to the entry of the default judgment and shortly after 
appellee instituted his action, Mr. Odell Walker, the person desig¬ 
nated by Michaux and Chaite to be the manager of appellant corporation’s 
properties, discussed with Cassell the pending civil action filed by 
appellee and was informed by Cassell that appellee’s claims were valid 
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and proper, that he'intended to file no false answer denying them and 
that both Chaite and Michaux on many occasions prior to March 30, 

1954 had been advised both in writing and orally of appellee's Haims 
and that under instructions of Michaux he was going to let the appellee's 
action go by default (J. A. 22). In support of his assertion that both 
Michaux and Chaite were fully advised of appellee's claims, Cassell 
referred to a proposed agreement delivered to Chaite and uichamr on 
March 11, 1954, which describes in detail appellee's claims, the notes 
he held of appellant corporation dated July 1, 1952 and February 19, 1953, 
as well as the fact that additional money was owed appellee for compen¬ 
sation for two years' services rendered by him to appellant coiporation 
(J. A. 22-24). Cassell further pointed out that he advised appellee of 
the rejection of the memorandum of agreement of March 11, 1954 by 
Chaite and Michaux (J. A. 25),that thereafter, appellee instituted his 
action on the mentioned promissory notes and to recover for his ser¬ 
vices (J. A. 25). Cassell further stated that as he had fully advised 
the person designated by Michaux and Chaite of the filing of appellee's 
action and that he intended to let it go by default, he did permit the action 
to go by default in accordance with instructions he had received from 
Michaux (J. A. 22, 25). Cassell in his affidavit also goes into some 
detail in discussing the so-called defenses asserted in appellant's 
proposed answer and points out that he had full authority by direction 
and under the By-Laws of appellant corporation to execute all corporate 
papers, including notes on behalf of the appellant corporation, that 
he over the years signed all checks, deeds, deeds of trust, contracts 
and notes on behalf of appellant corporation and had full authority 
to execute the letter and notes which some years ago had been executed 
and delivered to appellee, and finally states that all the members of 
the Board of appellant corporation and Chaite had been fully advised of 
appellee's claims and of the existence of the promissory notes to secure 
a part of them and that none of these men ever questioned the validity 
of appellee's claims until they filed a motion to vacate the default 
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judgment on April 25, 1955. Cassell further pointed out that Michaux 
and Chaite were endeavoring to refinance the existing indebtedness 
secured on all of the property of Mayfair Extension, Inc., and in 
the event appellee* s judgment is vacated and this financing occurs, 
appellee would have no lien therefor and his claims would be junior 
to the refinancing arrangements. (J. A. 25-31). 

Appellee also filed an affidavit (J. A. 31) in opposition to the ap¬ 
pellant corporation’s motion to vacate filed almost one year after the 
entry of the default judgment and over a year after the institution of 
appellee’s action. Appellee’s affidavit states that he had been retained 
by the appellant corporation as counsel and had also been requested 
by Michaux to act as Secretary (J. A. 31); appellee details some of 
the services which he had rendered the appellant corporation over the 
years, how he obtained monies on his own responsibility and had made 
various loans on behalf of the corporation through the R. F.C., that he 
had personally loaned the appellant corporation monies to prevent 
the foreclosure of its properties and that appellant corporation’s Presi¬ 
dent, Michaux, its Board and its new attorney, Chaite, had been fully 
advised of appellee’s claims prior to the institution of his action (J. A. 
31-33). Appellee also pointed out that he had been defrauded out of 
approximately $30,000 in unpaid legal fees in a companion corporation 
controlled by Michaux and Chaite known as Mayfair Mansions, Inc., 
and had been induced by their fraudulent misrepresentations to release 
that claim for $9,000 (J. A. 33-36). Appellee further stated that he 
instituted his suit because the properties of appellant corporation 
were in jeopardy and a foreclosure was imminent and that he took 
this action only as a last resort to protect his claims (J. A. 37-38). Ap¬ 
pellee pointed out that he did not institute a civil action to recover the 
balance of the $30,000 which he had been induced to release because 
of fraudulent misrepresentations by Michaux and Chaite because he 
believed that appellant corporation would take no action to vacate the 
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default action in this case and that by waiting almost a year the statute 
of limitations ran against appellee*s fraud claims (J. A. 38-40). Ap¬ 
pellee also pointed out that at or about the time he obtained his default 
judgment, Chaite called appellee on the telephone, said he knew ap¬ 
pellee obtained a judgment against appellant and inquired upon what 
basis appellant was willing to withdraw or settle that judgment and 
appellee advised Chaite that he would lift the judgment provided ap¬ 
pellee’s claims would be put on a parity, that is, on equal footing, 
with the claims of Chaite (J. A. 40-41). Chaite replied that he had 
already prepared a motion to vacate appellee's judgment and had pre¬ 
pared affidavits which he and Michaux had signed (J. A. 40). Appellee 
informed Chaite that he was free to file any motions and affidavits 
he saw fit but stated to Chaite that appellee's claims were valid, were 
evidenced by notes and appellee knew of no defense to these riaims 
which had been discussed over the years with Michaux and with Chaite 
and which were described in detail in a proposed memorandum of 
agreement which appellee had mailed to Chaite on March 11, 1954 
(J. A. 40-41). A luncheon engagement was arranged to discuss the 
matter but on calling Chaite*s office to fix the time for the luncheon, 
appellee was advised he was n out of town," and later appellee attempted 
to talk to Chaite again and he was informed that Chaite was again 
"out of town" (J. A. 40-41). Appellee stated Chaite never consulted 
with the appellee again concerning his judgment (J. A. 4), though his 
associate, Leon Wexler, telephoned appellee about this time and asked 
if appellee was willing to cooperate in order that the property of the 
appellant corporation might be refinanced, and your appellee stated 
to Wexler that he was willing to cooperate provided an agreement was 
entered into in substantially the form of agreement that had been sent 
to Chaite on March 11, 1954, which provided that appellee's claims 
should be put on a parity with the claims of Chaite (J. A. 41). Appellee 
stated that this was the last conversation appellee had with anyone 
acting on behalf of appellant (J. A. 41) until appellee was served with 
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appellant’s motion to vacate the default judgment one year from the 
date the default judgment was entered (J. A. 41). Such late filing, of 
course, came after the statute of limitations had run on appellee’s 
claims concerning the settlement made in March of 1952 (J. A. 41), 
and because of the delay in filing this motion to vacate, appellee’s rights 
have been materially affected (J. A. 31-42). 

Appellant later filed an affidavit of Odell Walker (J. A. 44), but 
this affidavit fails to deny the allegations of Cassell’s affidavit to the 
effect that Odell Walker, as the representative of Michaux, Chaite and 
the appellant, was fully advised of the filing of appellee’s action; that 
Cassell considered the claims valid and that under instructions of 
Michaux was going to let the matter go to default (J. A. 44). Walker 
does not deny this information and does not deny that he advised 
Michaux, Chaite or the appellant of the information he had obtained 
from Cassell prior to the entry of a judgment by default. (J. A. 44) 

Appellant’s motion to vacate was heard by Judge McGarraghy of 
the court below, who ruled that he could find no just cause for the 
delay of approximately one year in the bringing by the appellant of 
its motion to vacate and he could find nothing in the affidavits filed 
on behalf of the appellant or in the arguments which would justify 
him in exercising his discretion to vacate the appellee’s default judg¬ 
ment, and on February 15, 1956 entered an order denying appellant’s 
motion to vacate the default judgment entered in favor of the appellee 
and against the appellant corporation (J. A. 46). 

The appellant filed a notice of appeal from this order on March 14, 
1956 (J. A. 46). 


RULES INVOLVED 

The motion of the appellant to vacate the default judgment below 
relies upon Rules 55(c), 60(b) and 77(c) of the Federal Rules of Civil 
Procedure (J. A. 10). Rule 77(c) is not quoted nor argued in appellant’s 
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brief, hence it will not be considered in appellee's brief, as appellant 
apparently has abandoned any reliance on Rule 77(c). The provisions 
of Rules 55(c) and 60(b) relied upon by the appellant are quoted in its 
brief (pp. 4-5). 

STATEMENT OF POINT ON APPEAL 

The appellee states that the District Court acted within its sound 
discretion and properly denied the untimely motion of the appellant 
filed one year after the entry of a judgment by default in the action 
below, when the appellant admits that it knew of the default in about a 
week after it was entered. 

SUMMARY OF ARGUMENT 

I. 

Appellant's motion to vacate appellee's default judgment is now 
confined to Rule 55(c) and Rule 60(b) of the Federal Rules of Civil 
Procedure. Under Rule 55(c) the Court below in its discretion had 
authority to set aside a default "for good cause shown and in accordance 
with Rule 60(b)." Rule 60(b) provides that the court may relieve a 
party from a final judgment for mistake, inadvertence, surprise or 
excusable neglect or for fraud, misrepresentation or other misconduct 
of the adverse party. 

When a defendant is in default, it is now established in the Federal 
Courts and in the State Courts, which state courts have rules of pro¬ 
cedure containing provisions similar to those in Rules 55(c) and 60(b), 
that the affidavits in support of the motion to vacate must show good 
cause for the defendant's failure to act, and under Rule 60(b) the motion 
is required to be made "within a reasonable time" and not later than 
one year after the judgment complained of. Unexplained delay in itself 
in the bringing of a motion to vacate a judgment bars the setting aside 
a judgment by default. 
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Draisner v. Liss Realty Co ., 97 App. D. C. 77, 228 F... 2d 48. 

Where a defendant waits for a period of more than a year from 
the time when it learns that an action has been filed, and waits for a 
period of just less than a year before filing a motion to vacate a default 
judgment, that is, a period of some ten to eleven months, even though 
a valid defense is stated in the proposed answer, the delay of less 
than a year, unless facts excusing the delay are established to the 
satisfaction of the court, will bar the vacation of a default judgment. 

In other words, excusable neglect and a showing that the motion is 
filed within a reasonable time must be made before a defendant is 
entitled to the vacation of a default judgment. 

Schwartz v. Thomas, et al, 95 App. D. C. 365, 222 F. 2d 305. 

In California and Nebraska, which have Code provisions similar 
to the provisions of Rule 60(b) of the Federal Rules of Civil Procedure, 
any delay resulting in a default and any delay in bringing a motion to 
vacate a default will bar the vacation of the default unless excused 
for good cause shown. 

Dow v. Ross, 90 Cal. 562; 270 P. 409. 

And the numerous cases in California following the Dow case support 
the action of the District Court below in refusing to vacate the default 
judgment entered against the appellant because the affidavits filed in 
support of the motion to vacate show no good cause and make no at¬ 
tempt to explain the action of the appellant in waiting for a year after 
the judgment of default had been entered before appellant filed its 
motion to vacate that judgment. In Nebraska where a rule similar to 
Rule 60(b) is in effect, which rule is patterned after the California 
rule, an unexplained delay of approximately a year is sufficient to 
bar the vacation of a judgment by default. Even lesser periods than a 
year, when unexplained and unexcused, have been held sufficient to 
bar the vacation of a default. 
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Seward v. Nissen , 2 F. R. D. 545; 

Tootle-Weakley Millinery Co. v. Billingsley, 74 Neb. 531, 
105 N. W. 85; 

Chicago B. O. R. Co . v. City of Nebraska City , 53 Neb. 
453, 73 N. W. 952; * 


Scott v . Wright, 50 Neb. 849, 70 N. W. 396; 
Ganzer v. Schiffbaner , 40 Neb. 633, 59 N. W. 98; 
Lyman v. Dunn , 125 Neb. 770, 252 N. W. 197. 


As appellee has been prejudiced through the barring of a fraud 
action by the statute of limitations and will be prejudiced through re¬ 
financing of the property if his judgment by default is vacated, in the 
absence of extraordinary circumstances establishing that appellant's 
delay of a year was for good cause and is not a reasonable period of 
time, the court below properly exercised its sound discretion and was 
justified in denying appellant's untimely motion to vacate appellee's 
default judgment. 


Ledwith v. Storkan, 2 F. R. D. 539. 


n. 

Appellant in its summary of argument (Br. 5) and in its argument 
under both points I and n now contends that the judgment obtained by 
the appellee should be vacated because of a "constructive" fraud per¬ 
petrated by the appellee on the appellant and the court below and since 
appellee obtained the default judgment by "constructive fraud" appellant's 
right to have appellee's default judgment vacated is "absolute." Under 
this argument appellant contends that appellee, because he was counsel 
for the appellant and was employed as its Secretary, in some un¬ 
explained way was guilty of a fraud in suing the appellant on overdue 
promissory notes of the appellant representing monies due for past 
services rendered and for monies lent by the appellee to the appellant 
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and for payment at an agreed rate for services rendered for approxi¬ 
mately one yealr and a half by appellee to appellant corporation. This 
argument is a belated one and is pure afterthought because an examina¬ 
tion of the grounds alleged in support of appellants motion to vacate 
will disclose that no such ground is asserted therein and that the only 
fraud charged in support of the motion is the ’’fraud of Albert I. 

Cassell, formerly Executive Vice-President of the defendant corpora¬ 
tion, who received service of the complaint, in failing to advise defen¬ 
dant corporation of said service.” On the merits, assuming that the 
motion did rely upon fraud on the part of the appellee, no such fraud 
actually is shown by the affidavits submitted and the District Court 
properly denied appellant’s abortive and belated motion to vacate ap¬ 
pellee’s valid judgment. 

Atlantic Dredging and Construction Co. v. Nashville Bridge Co., 
(C.C.A. 5, 1932), 57 F. 2d 519; 

Jackson v. Heiser, 111 F. 2d 310. 
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ARGUMENT 

i-n 

Appellant argues (Br. Pt. I, pp. 7-9 ) that the appellee obtained 
his default judgment by constructive fraud upon both the lower court and 
the appellant (Br. 6-3). Appellant also argues (Br. Pt. II, pp. 10-11) 
that it has the "absolute" right to have appellee's judgment vacated. 

As we have pointed out appellant's motion contains no such ground 
and it is difficult to understand this argument, particularly that there 
is no discretion in the District Court or in this Court in this matter. 

Even appellant asserts that appellee on April 16 was no longer attorney 
for or Secretary of appellant corporation. According to the affidavits 
of appellee and of the Executive Vice-President of appellant, Mr. Cas¬ 
sell, appellant and its other officers were fully informed of appellee's 
claims and that it was necessary for appellee to bring suit on his notes 
and for services rendered because of the possibility of all the assets of 
the defendant being lost through foreclosure. As he advised appellant he 
would, appellee filed suit on his notes and for his services in accordance 
with a letter agreement furnished him years ago by the appellant. A 
copy of the complaint and the summons were delivered to the United States 
Marshal who served the Executive Vice-President and manager of appel¬ 
lant, Mr. Cassell, at this foreign corporation's office in the District of 
Columbia. Appellee had nothing to do with how appellant corporation 
thereafter handled its defense or lack of defense in die action below. Ac¬ 
cording to appellant's Executive Vice-President and manager, he in¬ 
formed the person whom he was told was his successor as manager of 
the pendency of the action below and that he intended to let the matter 
go by default in accordance with instructions received from the Presi¬ 
dent of the corporation, Michaux. The new manager, while he says he 
was not such manager, does not deny that he obtained this information 
from Mr. Cassell and does not deny that he forwarded this information 
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to his employers, Michaux and Chaite. In any event, when no answer 
was filed and within a few days after a default judgment was taken by 
the appellee against the appellant corporation, which Chaite admits was 
"on or about May 7, 1954," about a week after the entry of the default 
judgment, Chaite had a telephone conversation with appellee and advised 
appellee that he then had knowledge of the default judgment. At or about 
the same time Mr. Chaite T s associate, Mr. Wexler, telephoned appel¬ 
lee also and he too knew about the default judgment taken a few days 
earlier. Both Chaite and Wexler were advised by appellee that he was 
willing to vacate the default judgment provided his claims were put on 
a parity with the claims of Chaite, who also allegedly, like appellee, 
had loaned monies to appellant, and allegedly had purchased default 
judgments taken against the appellant by other creditors. On these 
occasions both Chaite and Wexler were advised they could file any mo¬ 
tion they desired to vacate the judgment, but were informed by appellee 
that he knew of no defense the appellant had because he had valid notes 
for the greater portion of his claims and had a letter agreement fixing 
his minimum compensation for the services he rendered. Nothing was 
thereafter done by the appellant or by any of its officers or by its coun¬ 
sel, Mr. Chaite, until approximately one year later, when on April 25, 
1954 appellant filed a motion to vacate the default and judgment entered 
thereon for the reasons stated in the motion. During this one year period 
appellee T s position had changed materially and appellant was negotiating 
to refinance the properties of appellant. Thus, appellee did not bring 
fraud action to set aside a settlement he had made with Michaux and 
Chaite wherein he gave up a claim of over $30,000 for $9,000 and this 
fraud action of appellee became barred by the statute of limitations in 
March of 1955, that is the month preceding the month within which 
appellant filed its motion to vacate. If appellee’s judgment were va¬ 
cated, appellant would then be in a position to refinance the properties, 
increase the amount of the indebtedness and thus wipe out any possibility 
of appellee ever being paid anything on account of his valid claims. 
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As we have pointed out, Rules 55(c) and 60(b) of the Federal 
Rules of Civil Procedure provide that before the court below can set 
aside a default and a default judgment, this can only be done "for good 
cause shown" and the moving party must show that his delay is "excus¬ 
able" or caused by some "fraud" on the part of the party having the 
judgment. Rule 60(b), which is applicable here because a judgment 
by default is involved, requires that a motion to vacate must be made 
within a reasonable time and must be filed within one year after the 
entry of the default judgment. In its proposed answer and in an affidavit 
filed by its present Executive Vice-President and counsel, appellant now 
admits it knew of the default judgment on or about May 7, 1954, a little 
over a week after the entry of the default judgment. No grounds are 
stated in appellant's motion to vacate, explaining why the appellant 
waited almost a year, that is, until April 25, 1955, before bringing its 
motion to vacate and no facts are stated in the affidavits filed in support 
of the motion which would establish this one year to be a reasonable length 
of time or to show excusable neglect. Moreover, while appellant argues 
that paragraph 3 of Rule 60 (b) is applicable here, paragraph 3 specifi¬ 
cally provides if fraud, misrepresentation or other conduct is to be the 
basis for vacating a judgment by default, it must be that of "an adverse 
party." No such fraud is charged against appellee in appellant's motion 
and hence this section of the Rule is inapplicable. This leaves available 
to the appellant, as we read its brief, only "excusable neglect" under 
paragraph 1 of Rule 60 (b). As there has been no showing of facts es¬ 
tablishing excusable neglect (or any fraud or any other applicable ground 
under Rule 50 (b)) the court below was fully justified in denying appel¬ 
lant’s motion to vacate. 


It is now settled law that delay alone in moving to vacate a judg¬ 
ment if unexplained to the satisfaction of the court by facts and not con 
elusions, bars the setting aside of a judgment by default. 
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This Honorable Court has ruled where a party waits for more than 
a year from the time when he learns that an action has been filed and 
then waits for a period of less than a year, that is, approximately ten 
or eleven months, before filing a motion to vacate a default judgment, 
even though a valid defense such as a defense that the service of process 
is voidable as to a non-resident defendant, because served upon him while 
testifying as a witness in another case in the District, that delay of less 
than a year in bringing the motion to vacate unless facts excusing the 
delay are established to the satisfaction of the court, will bar the vaca¬ 
tion of a judgment by default. In other words, this Court has held in 
the absence of facts showing excusable neglect on the part of the defen¬ 
dant, a judgment by default will not be set aside. 

Schwartz v. Thomas, et al. , 95 U.S.App.D. C. 365, 222 F. 2d305. 

The foregoing decisions of this Honorable Court and the decision 
of the District Court in denying appellants motion to vacate are fully 
supported by other authorities and decisions. 

In the notes of the Committee of the Supreme Court which drafted 
Rule 60 (b), it is shown that this Rule was derived from a comparable 
rule of California. Decisions in California establish that any delay 
which results in a default or in the bringing of a motion to vacate a 
default must be excused before the default can be set aside. Thus, ex¬ 
cuses such as confusion of pleadings among papers in attorneys* offices 
due to frustration causing neglect in the seasonable filing of a statutory 
cross claim is insufficient basis to excuse the delay. ( Dow v. Ross , 

90 Cal. 562, 27 P. 409). The mistaken impression that a proper answer 
had in fact been filed, but through inadvertence was not filed timely, 
is an insufficient excuse to vacate a judgment. ( Shearman v. Jorgen ¬ 
sen , 106 Cal. 483; 39 P. 863, 864.) The negligence of one defendant 
who relied upon his business partner to attend to the defense of a suit 
who thereafter forgot about the suit until a default judgment was entered, 
was held not excusable. ( Slater v. Selover , 25 Cal. App. 525; 144 P. 

298.) Nor is a defendant excused where his attorney, after receiving 
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instructions for the defense of an action, neglected to reduce the in¬ 
structions to the form of an answer and inadvertently placed them in 
his file. This situation was held not to be a sufficient excuse to vacate 
a default judgment and this notwithstanding that after the answer day and 
on the day the default judgment was entered the attorney died. ( Ross v. 
San Diego Glazed Cement Pipe Co ., 50 Cal. App. 170; 194 P. 1059.) 

Nor is excusable neglect shown when an attorney, because of unusual 
pressure of work and because of his poor health, neglects to file an 
answer when the attorney is partially attending to his practise, a suf¬ 
ficient excuse for vacating a default and for failure to answer. ( Berend- 
sen v. Babdaty, 62 Cal. App. 185; 216 P. 385.) Nor was the showing 
that where an attorney for the defaulted party had prepared an answer 
during a period of illness of his stenographer and mistakingly thought 
this answer had been transmitted by mail when in fact the stenographer's 
illness prevented such mailing, an excuse for vacating a default. In 
commenting upon this situation in Doyle v. Rice Ranch Oil Co. , 28 Cal. 
App. 2d 18; 81 P. 2d 980, the court held (p. 981): 

"The affidavit reveals neglect, but not excus¬ 
able neglect. Carelessness and negligence is not 
akin to excusable neglect." 


Other authorities hold in dealing with the vacation of default judg¬ 
ments that unless the delay is factually show to constitute excusable 
neglect, the vacation of defaults will be denied. 

Hass v. Scott, 115 Or. 580; 239 P. 202; 
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Boise Valley Traction Co. v. Boise City, 37 I< 
214P. 1037; 




Gutirerrez v. Romero, 24 Ariz. 382, 210 P. 470. 


Even when public officials are involved in litigation the same rule 
applies. Thus, in Indiana it has been held that where a default resulted 
from the neglect of a township trustee to act within a reasonable time 
after he had knowledge of an action, the default would not be set aside. 


Davis v. Steuben School Tp., 19 Ind. App. 694, 50 
N.E. 1. 

In Georgia it has been held that the failure to plead seasonably is 

inexcusable, though it was founded upon a void order of the trial court 

extending the time for pleading. 

Deering Harvester Co. v. Thompson, 116 Ga. 418; 

42S.E. 772. 

In North Carolina the vacation of a default was refused where the 
defendant on being served employed counsel and thereafter failed to fol¬ 
low up the actions of his counsel in reliance upon a rumor that the de¬ 
fendant had heard that the plaintiff had abandoned the claim. ( Roberts 
v. Allman, 106 N.C. 391; 11S.E. 424.) And in another case in North 
Carolina, it was held that a motion to vacate a default would be denied 
though it was sought to be excused because the defendant faded to be 
in communication with his counsel and to pay attention to a case in 
which he had employed counsel, which counsel after being employed 
failed to act and before the entry of judgment entered the military serv¬ 
ice. 

Jones-Onslow Land Co. v. Wooten, 177 N.C. 248, 

98S.E. 706. 

We submit that the decision in the Wooten case is of significance 
because in our case the defendant had counsel, Chaite, on May 7, 1954, 
at which time appellant has admitted it knew of appellee T s default judg¬ 
ment, yet neither the appellant nor its counsel, Chaite, took any action 
to vacate that default until almost a year later, on to-wit, April 25, 1955. 
Thus, we submit that the language quoted from the Roberts case by the 
North Carolina court in the Wooten case is peculiarly significant (p. 

707): 

"It is not enough that parties to a suit should 
engage counsel and leave it entirely to his charge. 

They should, in addition to this, give to it that amount 
of attention which a man of ordinary prudence usually 
gives to his important business. " 
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While the notes of the Committee of the Supreme Court preparing 
the Federal Rules show that Rule 60(b) was patterned after the Califor¬ 
nia Code, they also show that a similar rule patterned after that Code 
has also been in effect for a number of years in Nebraska. Under the 
Nebraska decisions, it has been held that omissions of an attorney, 
that is, delay on the part of an attorney in presenting his client's case 
or presenting a client's claim is to be regarded as that of the client. 

Thus, the client here is responsible for the unexplained delay of approx¬ 
imately a year or more within which appellant's counsel took no action to 
vacate plaintiff's judgment. 

Seward v. Nissen, 2 F.R.D. 545; 

Tootle-Weakley Millinery Co. v. Billingsley, 74 Neb. 531, 

105 N.W. 85; 

Chicago B. O. R. Co. v. City of Nebraska City, 53 Neb. 

453, 73 N.W. 952; 

Scott v. Wright, 50 Neb. 849, 70 N.W. 396; 

Ganzer v. Schiffbauer , 40 Neb. 633, 59 N.W. 98; 

Lyman v. Dunn , 125 Neb. 770, 252 N.W. 197. 

In the case of Ledwith v. Storkan , 2 F.R.D. 539, the District Court 
of the United States for Nebraska had occasion to review the provisions 
of Rule 60 (b) of the Federal Rules of Civil Procedure. In the Led¬ 
with case the facts were as follows: On January 28, 1942 the de¬ 
fendant filed a petition in bankruptcy and was adjudged a bankrupt. 
Thereafter, a Trustee in Bankruptcy was appointed. On March 30, 

1942 the Trustee filed a complaint against the defendants, alleging a 
fraudulent conveyance prior to the institution of the bankruptcy action 
and praying for its cancellation. A summons issued and was served on 
the two defendants on April 4, 1942 and April 6, 1942. The latest answer 
day available to either defendant was April 26, 1942. On June 5, 1942 
the succeeding bankruptcy trustee was substituted as a plaintiff. On 
August 10, 1942 the defendants being in default, their defaults were 
entered and a judgment was entered in conformity with the prayer of 
the complaint. On September 10, a writ of assistance issued and was 
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served on one defendant. On October 17, 1942, approximately two 
months after default judgment was entered, motions by both defendants 
to set aside the judgment, with supporting affidavits, were filed under 
Rule 60 (b). Defendants based their motions on the negligence of their 
attorney whom they had employed to defend the action, alleging that the 
complaints and summons served on them were left with the attorney 
with instructions to defend the action. Affidavits to this effect were 
filed by the defendants. In addition, an affidavit of the attorney was 
filed in which he stated that because of his absence from the state after 
he had accepted employment, he had neglected to plead or prepare an 
answer on behalf of the defendants, although he was under the impres¬ 
sion that prior to his leaving Nebraska he had in fact filed answers 
thereto and did not in fact learn that he was mistaken in this regard 
until after the entry of the default judgment against his clients. Dis¬ 
trict Judge Delehant in a very learned opinion reviews the entire his¬ 
tory of Rule 60 (b) of the Federal Rules of Civil Procedure, discusses 
its sources in the Codes of California and Nebraska, reviews the deci¬ 
sions entered in these states and in other states under rules of proce¬ 
dure similar to Rule 60 (b) and held (p. 544) that negligence or inad¬ 
vertence resulting in a default must be excusable and the real and prac¬ 
tical grounds for excuse must factually be shown in support of the motion. 
Judge Delehant ruled in the absence of some disturbing or distracting 
event which would cause the delay sought to be excused (which, of course, 
is not even sought to be excused in the motion or in the affidavits filed 
in our case), the contention that having employed counsel to protect their 
interest and having instructed counsel to take certain actions which he 
did not do was a sufficient excuse is without merit, because delays of 
counsel are attributable to the clients. Judge Delehant ruled that the 
vacation of a default judgment duly entered will not be granted unless 
or until the defendant shows that the delay is attributable to mistake, 
inadvertence, surprise or excusable neglect, and in the absence of 
such a showing a District Court lacks authority to vacate the judgment 
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for the purpose of allowing a defendant to answer. Judge Delehant fur¬ 
ther held, even where there is inclination to permit the defendant to 
answer, and a reasonable showing is made under the Rule, the exer¬ 
cise of the power to vacate a judgment is in the sound discretion of 
the court and that the court should be inclined to vacate a judgment only 
when no intervening rights have attached in reliance upon the judgment. 
Accordingly, Judge Delehant overruled the motions to vacate the de¬ 
fault in the Ledwith case. 

% 

Let us apply the principles of the Ledwith case to the facts in our 
case. Appellee had another and valid cause of action which he did not 
file, relying upon the inaction of the appellant and its officers in the 
instant case, and on the assumption, because of the long delay of die 
appellant in moving to vacate appellee's judgment, that appellaii would 
not seek to vacate appellee's judgment. As appellee's affidavit shows, 
appellant delayed the filing of its motion to vacate until after the statute 
of limitations had run on appellee's other fraud claim. Moreover, die 
affidavit of the Executive Vice-President of appellant, Cassell, shows 
that appellant is attempting to refinance its properties. Hence, if 
appellee's judgment is vacated, appellant could refinance its property, 
increase the amount of the indebtedness thereon, and on the vacation 
of his judgment appellee would have no lien on this property. Thus by 
increasing the amount of its deed of trust, appellant could wipe out any 
equity from which appellee might obtain payment of his judgment. As 
intervening rights have attached and intervening circumstances have 
occurred to appellee in reliance upon the default judgment, as Judge 
Delehant held in the Ledwith case, these facts militate against the vacation of 
the default judgment here involved. 

The Fifth and Ninth Circuits are also in agreement with the au¬ 
thorities cited and with the rulings of this Honorable Court in the mat¬ 
ter of vacating default judgments. Thus, in Atlantic Dredging and Con ¬ 
struction Co. v. Nashville Bridge Co. (C.C.A. 5, 1932), 57 F. 2d 519, 
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the Court of Appeals under facts similar to those in the case at bar 
held (p. 521) that it is essential in obtaining relief from a default judg¬ 
ment that there should appear in the motion filed specific statements 
of the facts and not conclusions excusing a defendant's delay and assert¬ 
ing such valid defenses that the court can see therefrom that if a trial 
would occur on the merits, a different result would happen; in other 
words, that a judgment would be entered for the defendant. The court 
pointed out (pp. 521-522) that no case had been called to its attention 
nor could the court find one that approved the setting aside of a judgment 
showing that the delay was due to either neglect or deliberation or in¬ 
attention for a period of nearly a year after the entry sought to be vacated. 
The court held that when a person comes in after a period of nearly a 
year and presents no facts excusing that delay, even though it is as¬ 
serted that the delay was caused because no notice had been sent to 
the party against whom the default was entered, the court concluded 
(p. 523) a default will not be set aside. 

In the Ninth Circuit, in Jackson v. Heiser , 111 F. 2d 310, the 
defendants sought to vacate the entry of a default judgment against them. 
The default judgment in the Jackson case was entered on February 23, 
1939, based upon the service of a summons made on January 31, 1939, 
and in the absence of any pleading by the defendant prior to the default. 

On March 29, 1939 the defendants moved to vacate the default judgment 
and for permission to answer. Defendants' claimed that the judgment 
was entered without valid service of process as the service was had by 
mail, that the judgment was obtained by fraud, that the complaint did 
not state a cause of action and that from the facts stated in the complaint 
it was clear that the action was barred. Notwithstanding these asserted 
grounds, the District Court on June 29, 1939, refused to modify the 
default judgment. On appeal the Court of Appeals affirmed the Dis¬ 
trict Court, ruling (p. 313) that even though the matters asserted in 
the defendants' motion could be urged as defenses on the merits, they 
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were not grounds without a proper showing of excusable neglect on which 
a court would be justified in vacating the default judgment. As the affi¬ 
davits filed in support of appellant's motion and the motion assert no 
facts excusing appellants' delay of approximately a year in the bringing 
of appellants' motion to vacate appellee's default judgment, under the 
authorities cited, including decisions of this Honorable Court, the Dis¬ 
trict Court properly denied appellant's motion to vacate. Appellant 
has no absolute right to have appellee's default judgment vacated. On 
the contrary, appellant is not entitled to have it vacated unless good cause 
and excusable neglect are factually shown. No factual grounds are stated 
in appellant's motion showing either good cause or excusable neglect. 
Hence, the cases cited by appellant in its brief are clearly not applicable 
here and the District Court in its sound discretion, in the absence of 
the required showing of good cause and excusable neglect, properly denied 
appellant's motion to vacate. 

CONCLUSION 

We submit that the District Court properly denied appellant's un¬ 
excused and belated motion to vacate a default judgment properly entered 
in favor of the appellee and that the judgment below should be affirmed. 

Respectfully submitted, 

WILLIAM J. HUGHES, JR. 

821 - 15th Street, N.W. 

Washington 5, D. C. 

Attorney for Appellee 
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In order to clarify some misconceptions apparent in Appellee's 
Brief herein, this short Reply Brief seems necessary. 

The question presented for the Court's consideration on page 
1 of appellant's brief is: 


"Ought the lower court to have granted 
appellant's motion to vacate this default 
judgment ?" 


On page 1 of appellee's brief the question is presented in a dif¬ 
ferent form, which indicates that appellant's motion to vacate was an 
untimely motion, whereas in fact, according to both briefs, a motion 
to vacate was filed within the statute and rule applicable, to wit: within 
one year from the date of the judgment, hence was filed within the 
time required. 
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Appellant maintains that the one year limit required no action on 
its part during the year and that if the motion to vacate the judgment was 
filed within the year that fully complied with all requirements. The 
applicable portion of Rule 60, sub-section (b) is set out in appellant's 
brief, page 5 and reads as follows: 

'The motion shall be made within a reasonable 
time, and for reasons (1), (2), and (3), not more than 
one year after the judgment, order, or proceeding was 
entered or taken. ****** 


If appellant had chosen to do so he could even have waited longer 
than a year and then filed an action under the latter part of section (b) 
Rule 60, which reads as follows: 

"This rule does not limit the power of a court to 
entertain an independent action to relieve a party from 
a judgment, order, or proceeding, or to grant relief 
to a defendant not actually personally notified as pro¬ 
vided in Title 28, U.S.C. Sec. 1655, or to set aside 
a judgment for fraud upon the court." 

No case restricting the power of the Court to give appellant a full 
year in which to file its motion is submitted in appellee's brief. 

Adjectives or superlative nouns lack significance unless they are 
relevant to the issues here presented. 

The issue, as presented by both sides herein, was and is whether 
or not the motion to vacate the default judgment should be granted on the 
showing in appellant's affidavits, on the record, and substantially ad¬ 
mitted by appellee. 


Chiefly, this motion was heard upon the allegations of the proposed 
complaint accompanying the motion, in which it was contended that the 
default judgment was improvidently entered, was a legal fraud both 
upon the Court and appellant, and that the suit itself was filed against 
the defendant-appellant, by the personal attorney of the Secretary of 


>ellant, A. I. Cassell, while he was at the same time and for years 


>rior thereto had been attorney for the appellant-defendant, and that the 
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plaintiff-appellee herein, while holding this contradictory status, 
caused purported service to be made upon the appellant herein, by 
delivering notice to the Secretary of appellant, said Cassell, his own 
personal client, and failed to serve same or to bring it to the attention 
of the appellants president, L. S. Michaux, or his associates, or his 
Church, who owned at the time about 86% of sill the stock in the appellant 
company. This Secretary of appellant, A. I. Cassell, appellee's personal 
client , as alleged, concealed this service from all such interested and 
controlling parties, and thereby deprived diem of notice of the suit and 
of the opportunity to answer and defend the same. 

In all the voluminous affidavits and statements filed herein by the 
plaintiff-appellee and his client Cassell, they do not deny this state of 
facts and only attempt to evade the legal fraud inherent therein, by in¬ 
sisting that one Walker was the appellant's agent, and knew of the ap¬ 
pellant's debt to appellee, Appellant's Appendix p. 41, which allegations 
said Walker earnestly disputes. Appellant's Appendix p. 44. 

These conditions cannot be excused by 23 pages of ex parte affidavits, 
which indulge in circumlocution and "double talk", and fail to answer or 
deny the direct charges of appellant and his supporting witnesses. 
(Appellant's Appendix p. 44, Walker Affidavit). 

FURTHER ARGUMENT 

Counsel for appellant feels compelled to comment briefly upon the 
citations of authority by appellee. 

It is respectfully submitted that the case of Draisner v. Liss Realty 
Co. , 97 App. D.C. 77, does not support appellee's contention dial delaying 
to file a motion to vacate a judgment for sevei*al months after knowledge 
thereof "bars the setting aside of a judgment by default." In fact, this 
case in no way aids the appellee and does not support his contention, but 
really refutes appellee's contention. (Appellee's Brief, pages 14-15). 
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The other cases cited in Appellee* s Brief (pages 18 & 19) are 
clearly distinguishable from the case here both as to issues and legal 
principles involved. 

None of these cases involve actions of counsel such as existed in 
this case, wherein the appellee, as counsel for the appellant-company 
for many years, caused process to be served only upon his own personal 
client, A. I. Cassell, secretary of appellant, without assuring himself 
or his regular client appellant that notice would reach it through its 
president or controlling stockholders. By failing to take such action 
notice was never received by the appellant-corporation, or its con¬ 
trolling stockholders, until after default judgment had been taken with 
no answer or defense of any kind interposed by the said Cassell, secretary 
to appellant at the time of service, but soon thereafter removed, - all 
within the knowledge of appellee. 

The record shows no prejudicial action taken by the appellant in 
this cause, and setting aside the default judgment cannot affect in¬ 
juriously the appellee. 

Certainly the terms of Rules 55 and 60 warrant the relief prayed 
for the following reasons, - 

(a) As required by Rule 55, good cause has been shown why this 
judgment should be set aside. 

(b) As required by Rule 60, every requirement laid down by that 
Rule has been met by appellant, clearly showing to the Court that it 
has not only been dealt with unjustly but that it is entitled to have the 
judgment set aside by reasons of ft (l) mistake, inadvertence, surprise, 
or excusable neglect; *** (3) fraud (whether heretofore denominated in¬ 
trinsic or extrinsic), misrepresentation, or other misconduct of an 
adverse party; *** or (6) any other reason justifying relief from the 


operation of the judgment. tT 
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We maintain now, as in our original brief, that these facts bring 
appellee 1 s conduct under the condemnation of the principles laid down 
in the cases of, - 

Goodrum v. Clement , 51 App. D.C. 184 
America v. Sheehan , 92 App. D.C. 30 
Barbery. Turberville , 94 App. D.C. 335 
Baker v. Humphrey , 101 U.S. 494 

For the reasons stated in our original brief and in our proposed 
Defenses (Appellant's Appendix, pages 11 to 18) we earnestly urge 
upon this Court that the default judgment should be set aside and ap¬ 
pellant given its "day in Court", and that any other action would per¬ 
petuate a wrongful action and do violence to the high principles of law 
and justice, which this Court always endeavors to support and maintain. 

Respectfully submitted, 

ROBERT H. McNEILL 

815 15th Street, N. W. 

Washington 5, D.C. 

Attorney for Appellant 


